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1. CHESTNUT FARMS DAIRY, INC., A COR¬ 

PORATION; 

2. BRAWNER DAIRY, INC., A CORPORATION; 

3. NATIONAL DAIRY PRODUCTS CORPORA¬ 

TION, A CORPORATION, AND 
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RATION, APPELLEES. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

1 

This case is before the court on appeal by plaintiff 
appellant, Hortense E. Hoagland (formerly Santihan), 
from a judgment after verdict in the Supreme Court of 
the District of Columbia in favor of the first defendant, 
appellee, Chestnut Farms Dairy, Inc., and as directed 
by the Court (R. 106) in favor of the second, third and 
fourth defendants, appellees, namely, Brawner flairy, 
Inc., National Dairy Products Corporation, and Chest¬ 
nut Farms Dairy, Inc., all of them being Delaware 
corporations, in an action for damages for personal 
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injuries resulting from a collision of an unattended horse 
(harnessed to a milk wagon), belonging to the first 
defendant, with an automobile operated by Reginald W. 
Hoagland, in which plaintiff was then a passenger, in 
the 1700 block of Lanier Place, N. W., in said District, 
about three o’clock A. M., November 19, 1927. 

The action was originally brought against the first 
defendant only; thereafter, it was amended to include 
the second, third and fourth defendants, by reason of 
retirement of its preferred stock ($1,000,000), a change 
of name of first defendant to that of the second defend¬ 
ant, alleged “sale” of its business and properties to third 
defendant, dissolution of second defendant, retransfer or 
“sale” of said business and properties to fourth defendant 
(authorized to commence business on $1,000 capital), 
identical in name, with the same officers as the first 
defendant and held out to the public by newspaper 
advertisements as the continuing business of the first 
defendant, in effect constituting a merger, by means 
whereof defendant sought to avoid liability to the 
plaintiff (R. 1 to 4; 73 to 76); and by reason of change in 
name of plaintiff, she having married aforesaid Reginald 
W. Hoagland, July 17, 1931, who was her fiance at the 
time of said accident. The pleadings to the second 
amended declaration stand as pleadings to the third 
amended declaration. The demurrer of fourth defendant 
to the declaration was overruled. Pleas of fourth 
defendant were struck. Demurrer to second joint plea 
of all four defendants was sustained. Issue was joined 
on the joint first, amended second, and third pleas of 
said defendants (R. 13 to 19). 

About three o’clock A. M., November 19, 1927, the 
plaintiff (then 25 years of age, a divorcee and custodian 
of her minor daughter) and the said Reginald W. Hoag¬ 
land, her fiance, were returning to plaintiff’s home on 
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Georgia Avenue from a dance at Wardman Park Hotel 
and a subsequent visit to the home of some: of her 
relatives; they were riding in an automobile operated by 
him; she was seated beside him; her lower limbs were 
crossed; she was clothed in a silk evening dress, slight 
undergarments, and a loose cape-like coat; she carried 
in her hand, and resting on her lap, a heavy metal top 
steel-beaded mesh bag. As they thus entered the western 
end of the 1700 block of Lanier Place, N. W., orj shortly 
after entering the same, traveling about 18 to ^O miles 
an hour eastwardly on the south side of said street, 
there was approaching them from the opposite direction, 
and traveling at a trot, westwardly, in or near thp center 
of said street, a horse-drawn milk wagon, belonging to 
the first defendant, in charge of its colored driver, 
Thomas Wilson Bell; and, unknown to plaintiff ^nd her 
fiance, said defendant, by its said agent, had negligently, 
carelessly, and unlawfully, and in disregard for and in 
violation of paragraph (a) of Section 16, Article XIII, 
Traffic and Motor Regulations, then in force an^i effect 
in this District, permitted its said horse-drawn milk 
wagon to be unattended in said street without the horse 
being securely fastened and without the wheels of said 
wagon being so secured as to prevent its being fragged 
faster than a w’alk. As the horse-drawn vehicle ^nd the 
automobile in which plaintiff was then a passenger 
neared each other, the horse suddenly turned to its left 
directly in front of the automobile, and reared backward 
upon its haunches; at that moment, Mr. Hoagland 
applied his brakes and suddenly stopped his car; the 
horse, with its forefeet, crashed down upon tl^e front 
part or hood of the automobile, breaking off th^ round 
part of the moto-meter from the front part thereof and 
otherwise damaging said car, while neither hof-se nor 
wagon was damaged and only the harness breeching was 
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broken. Mr. Hoagland disengaged his automobile from 
the horse by reversing the gear and backing his car to the 
opposite (north) side of the street where he parked it 
headed east, w’hile the horse remained on the south side 
of the street pawing the street. 

The force of the collision, caused as aforesaid, threw 
plaintiff forward; her body went over; she slipped off of 
the seat and struck the instrument board; the heavy 
metal top of her steel-beaded mesh bag was forced 
through her thin clothing into her right side, groin and 
lowrer abdomen, the violent impact thereof inflicting, 
among other injuries, a large bruise about 4 in. by 5 in. 
on her lower abdomen over the area of her right ovary, 
severe and permanent injuries to her pelvic viscera, 
particularly the enlargement of and softening of the 
uterus and endocervicitis (inflammation of the lining 
membrance of the neck of the uterus) wdth cystic 
changes and sub-involution (relaxed uterus) and dis¬ 
turbance of control over the muscles of the uterus, 
enlargement of the right ovary, and enlargement of the 
right fallopian tube, and a resulting grave and permanent 
disturbance in all the functions of the pelvic viscera, in¬ 
cluding prolonged menstral flow, prolonged and severe 
hemorrhage from the uterus, enduring for all of the re¬ 
mainder, except four or five days, of each month, more 
or less continuous pain and discomfort in the pelvic 
viscera, practically complete inhibition of all sexual 
relationship, or coitus, and improbability if not impossi¬ 
bility of conception, ever since the time of said accident, 
November 19, 1927, despite the intervention of a vaginal 
operation performed upon her genital organs by a 
competent gynecologist, January 9, 1929, at a local 
hospital w’herein she was a patient for thirty-nine days; 
he amputated the cervix of the uterus, replaced the 
uterus in its normal place by shortening the round 
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ligiments, separated adhesions about the large cystic 
ovary (either caused by the aforesaid accideni or, if 
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latent, was unknown to plaintiff or her said specialist 
until the time of said operation, and was aggravated or 
made acute or symptomatic by the aforesaid blcjw over 
the area of the right side), and he also removed her 
appendix. (R. 29, 55, 60, 70, 82). Her only relief 
would be removal of all genital organs by a dangerous 
operation, which she is unwilling to undergo! The 
operation did not stop the vaginal flow. (R. 70). 

Plaintiff remained seated in the car where Air. Hoag- 
land parked it while he alighted therefrom, re-crossed 
the street and went over to the horse, caught hold of its 
bridle and was quieting it w-hen the colored driver, 
Thomas Wilson Bell, came running from some distance 
down the street to the place where Air. Hoagland was 
standing with the horse. Plaintiff felt dizzy and knew 
she was hurt; she was afraid; she got out of thO auto¬ 
mobile, walked across the street and joined Alr.l Hoag¬ 
land, who was talking to the colored driver^ Mr. 
Hoagland upraided the colored driver for having left the 
horse unattended in the street; the colored driver said 
there was “no damage done” and tried to excuse himself 
by further saying he “could not take care of the horse 
and deliver milk too.” A lady and gentleman named 
Zeiler came up to them and the lady invited plaintiff 
into their house, but she declined; while standing there 
plaintiff was getting weaker all the time, felt as if about 
to faint; Air. Hoagland took her by the arm apd was 
assisting her across the street toward his automobile 
and she then noticed she was bleeding from her personal 
organ; her stockings and slippers w'ere bloody; when 
she stepped into the automobile everything more or 
less went black; she revived when Air. Hoagland shook 
her, they were then in the grounds of Garfield Efospital 
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whence he had taken her from the scene of the accident; 
he insisted she go into the hospital for treatment, but she 
refused; then he took her to her home in his automobile 
which he was still driving; they arrived there about 
2:30 o’clock A. M.; a neighbor, a Mrs. Stewart, with 
whom plaintiff had left her child while she was out that 
night, came to plaintiff’s aid immediately and remained 
with her; plaintiff’s physician, Dr. Fred Repetti, was 
called; he arrived about half an hour later; he observed 
her condition, administered medicine, and cautioned her 
to keep quiet and the “flow” would stop more or less; 
it did i\ot stop. 

She was, except for short intervals, confined to her 
home until December 5, 1927, when she was taken to 
Stanton Park Hospital where she remained a patient 
three days under care of said physician and under 
observation of Dr. Joseph D. Rogers, his consultant; 
she has ever since remained under the care of her said 
physician. In the spring of 1928 she was examined by 
Dr. E. TV., Titus and Dr. Robert Young Sullivan, 
gynecologists, consultants of her said physician, and in 
May, 1932, she was likewise examined by Dr. J. Duerson 
Stout, eminent neurologist, also consultant of her 
physician. She underwent inspections by defendants’ 
general surgeon, Dr. James F. Mitchell, in February, 
1928, and May, 1932. She was given vaginal examina¬ 
tions by defendants’ gynecologist, Dr. G. Browne Miller, 
in June, 1928; May, 1932, and June, 1932; and she under¬ 
went a vaginal examination by Dr. Joseph D. Rogers, 
consultant of Dr. Repetti, about April 15, 1932. 

Ever since the aforesaid accident she has remained 
semi-invalid, and must hereafter so continue, unless she 
undergoes a further operation, which will endanger her 
life, and thereby have all of her genital organs removed, 
and this risk she is not willing to take. With the excep- 
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tion of a few days in each month her vaginal flow 
continues, and, because of this condition, she i£ unable 
to satisfactorily perform her marriage duties her 
husband, to whom she was engaged in the autumi of 1927 
and whom, but for said accident she would have married 
in the spring of 1928. She has no control whatever over 
the vaginal flow, cannot prevent or stop it; any excite¬ 
ment brings it on. Ever since said accident she has had 
severe pains in the right side, continual backacpes, and 
cramps in her stomach which cause her fainting spells 
and hysteria. She goes about sometimes but is Confined 
to her bed a great deal; she has been unable to work 
since said accident and has suffered loss of earnings of 
to-wit, S85 to $100 per month from Decemberjl, 1927, 
to date (R. 33); her medical expenses, hospitalization, 
nursing, etc., total about $2,000 (R. 34). 

Paragraph (a) of Section 16 of Article XIII of Traffic 
and Motor Vehicle Regulations of the District of Colum¬ 
bia in effect on November 19, 1927, applicable to the 
case and received in evidence (R. 71-72), is as fallows: 

“Horse and Horse-drawn Vehicles. 

“A horse shall not be left unbridled noi left un¬ 
attended in a street or uninclosed space, public or 
private, without being securely fastened, unless 
harnessed to a vehicle with wheels so secured as 
to prevent it being dragged faster than a walk.” 

All of the material testimony regarding the accident 
itself is that of the plaintiff (R. 29) and her fyusband, 
Reginald W. Hoagland (R. 43), witnesses for the plaintiff; 
the colored driver of defendants’ milk wagon, Thomas 
Wilson Bell (R. 77), Milton B. Zeiler (R. 79), and Ross 
Fisher (R. 87), witnesses on behalf of defendants; and 
Detective Sergeant E. M> Tolson (R. 103), a witness 
who testified in rebuttal on behalf of plaintiff. 
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The substance of plaintiff's testimony (R. 29 to 39) in re¬ 
gard thereto is as hereinbefore stated pp. 2-7; the testimony 
of plaintiff's husband, Reginald W. Hoagland (R. 43 to 48) 
in effect corroborates the aforesaid testimony of plaintiff, 
and, in addition thereto, he testified that when he entered 
the 1700 block of Lanier Place he saw quite a few auto¬ 
mobiles parked on either side of the street but there was 
very little traffic moving in that block; when he was 
possibly a quarter of the way down the block he saw 
defendants’ horse-drawn milk wagon moving west, the 
horse was trotting or running; as the two vehicles ap¬ 
proached each other he attempted to pass; when they 
were about 20 to 30 feet from each other, the horse came 
over into the path of the automobile and witness applied 
his brakes; the horse moved in his direction and before 
he could stop, the two came together; the horse reared 
up and came down on the hood of the automobile; he 
backed his car away and parked it on the opposite side 
of the street; the horse continued to rear and carry on; 
he looked and saw through the center of the milk wagon 
that there was not a driver in it; he jumped out of his car 
and ran over and caught the horse and calmed him 
down; he looked all around both sides of the street after 
the horse had been calmed down but did not see anyone; 
that the only other person around at the time was 
plaintiff: finally he observed the colored man, Thomas 
Wilson Bell, running down the street and, upon inquiry 
of him by witness, Bell acknowledged he was the driver 
of the wagon; the driver told witness he did not see the 
accident but he had heard a crash and he came running 
down, that he (the driver) was on the same side of the 
street where the horse was and where the accident 
occurred; that a man and lady, Mr. and Miss Zeiler, 
came out of the house on the opposite side of the street 
to where the accident occurred; after he had quieted the 
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horse and the driver arrived, the plaintiff got out of the 
car and came over to him; he first noticed she was injured 
when he was helping her into the car; as soon as he real¬ 
ized she was injured he got into the opposite side of the 
car and drove to Garfield Hospital; there was blood on 
her dress and on her shoes and stockings; he ^ook hold 
of her and she sort of revived but refused to bnter the 
hospital; he then drove to her home and carried her into 
her apartment and called Dr. Repetti, who arrived about 
three-quarters of an hour later; witness and a Mrs. 
Stewart remained with plaintiff until about sev^n o’clock 
A. M. He does not know what damage was done to the 
horse and wagon but did not notice anything broken 
about the wagon; his automobile radiator wa^ broken, 
the brackets of one headlight were broken ancjl twisted 
around, the motometer was broken, there were dents on 
the radiator shell and on the hood. When he got home 
that morning about eight o’clock, Ross Fisher, an 
employee of defendants, was there to inquire about the 
accident; wanted to know what damage was done to the 
milk wagon; witness admitted he was in the acpident of 
the night before. Fisher had with him witnes^’ broken 
motometer. He told Fisher about the accident but did 
not discuss it in detail. Witness occasionally drinks 
alcoholic stimulants and recalls having one very small, or 
possibly two but not more than two, drinks the night of 
the accident, but was perfectly sober and was not under 
the influence of liquor at the time of the accident. He 
saw plaintiff frequently after the accident; she suffered 
quite a bit; he took her to the doctors on a great) number 
of occasions; he had been married previous to his mar¬ 
riage to her; has two children by a former marriage; his 
children, his wife (plaintiff) and her child, and her sister, 
Miss Alma Williams, live with him; that plaintiff’s 
hemorrhage interferes with his family duties to such an 
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extent that their relations are not those of the ordinary 
married couple, and sometimes a week and sometimes 
only a few days elapse between the periods of her 
hemorrhage. On cross-examination he testified that he 
was aware of his wife's physical condition before their 
marriage; that he had a drink or possibly two at Mrs. 
Williams apartment the night of and before the accident; 
he remained at the apartment quite a while after taking 
the drink; upon leaving said apartment he and plaintiff 
got into his automobile and went toward the scene of the 
accident. When he approached the scene of the accident 
he saw the horse and wagon about a half block away; 
the horse was trotting; and upon inquiry the witness did 
not know the difference between trotting and running; 
when the two vehicles were coming right toward one 
another the horse reared up; the horse was a big per- 
cheron, a great big heavy horse weighing 1200 or 1400 
pounds; the horse reared up and it seemed as though one 
of his hoofs came down across the hood of the automobile, 
went across it at an angle, did not go straight up the 
hood; the horse did not stay up there; the horse did not 
seem to be applying the weight of his body on the auto¬ 
mobile. He remembers Mr. Zeiler coming out of his 
house; does not recall talking with him or talking with 
the driver while Mr. Zeiler was there, except very 
slightly; the conversation with the driver w^as had before 
Mr. Zeiler came out; witness left shortly thereafter; he 
gave his name to the driver when the driver came up. 
On the night of the accident plaintiff wore an evening 
dress, a cloak or coat, and carried her heavy metal top 
mesh bag. 

Milton B. Zeiler, a witness on behalf of defendants, 
testified (R. 79) in substance: That he has been a member 
of the Bar of the Courts of this District sixteen years, 
and was for the past fourteen and one-half years em- 
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ployed as attorney-reviewer for the United States 
Veterans' Administration; that on November 18,! 1927, 
he lived with his father, mother and family at 1755 
Lanier Place, N. W.; he recalled that at the time of the 
accident he was in bed in his small front room, occupied 
by himself and brother, which adjoined a large master 
bedroom, also facing south, occupied by his mother; 
that on that morning his mother was not feeling well, 
and owing to her groaning, he got out of bed and woke 
his father in the back room, and sister and gave his 
mother such treatment as he could and returned to bed; 
while lying in bed soliloquizing he heard several Wagons 
go by, several machines, and then heard a horse coming 
along with a wagon, which he knew was a dairy, be¬ 
cause he heard bottles, and he also happened to hear 
the man delivering milk, and so he said to himself 
“there is the Chestnut Farms Dairy”; that hew^s just 
lying awake there when he heard the driver goi back 
to the wagon and get some more bottles of milk and 
then he (the driver) went across the street, and then 
there was quiet, and all of a sudden there was a jumping 
of a horse around. There were a few bottles oij milk 
falling out of the wagon; he did not see the horse jumping 
around, but he could hear it, and afterwards ^aw it 
when it turned; and because of that sound he got dut of 
bed, otherwise would have still remained there; when 
he got out erf bed he pulled the shade, saw the wagon 
going up and the driver going off the steps, going after 
the horse on the right side of the street, he w'ejnt off 
the steps where he was delivering the milk at that 
particular time. At this point the Court admonished 
the witness to “answer questions and not continually 
interject incompetent evidence,” reminding witnes^ that 
he was a lawyer, whereupon the witness said, “il was 
mistaken, I did not see the driver go after him” (the 
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horse); that he, the witness, dressed hurriedly and 
went out where the horse and wagon and driver w'ere 
in front of 1736 Lanier Place, w'hile the automobile 
was in front of premises 1761 Lanier Place, both on 
wrong sides of the street; that w'hen he reached the 
horse and w'agon, the driver and Mr. Hoagland w'ere 
there; he did not see anyone else there at that time, but 
that later the plaintiff came up; that the harness was 
broken, but the horse was not damaged, and there 
w’as no damage to the automobile; that he went in the 
house to telephone the dairy, and w'hen he came back 
the plaintiff and Mr. Hoagland hurried off with the 
car and turned off the lights; that he rushed over and 
got the number of the automobile, and gave it to the 
driver, and also wrote it on a cardboard on the side 
of the w'agon; that he telephoned the dairy; that his 
sister had previously came out and they invited the 
plaintiff into the house in view' of the cold w'eather. 

On cross-examination the witness said his mother 
did not come out because she was ill, and w'as sleeping 
at the time and “that the sound of this horse is w'hen I 
got out of bed at this particular time. "Well I did 
hear the crash of milk bottles like a horse w'ould be 
frightened,” and that attracted his attention to the 
matter; he not see the horse rear on his hind legs 
and move its fore-feet across the hood of the automobile 
and land on its feet, that the horse did not fall, as far 
as he knew'; that w’hen he came down stairs that he 
found the horse and w'agon on the wrong side of the 
street, and Mr. Hoagland, the operator of the auto¬ 
mobile, and the colored man standing there at the horse’s 
head talking; that he did not take part in the conver¬ 
sation, but he offered to call up, and the driver thanked 
him for doing it. He w'ent into his house and telephoned 
the dairy company and then returned; he did not call 
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the police station and had no conversation with a police¬ 
man ; that after he had been standing there a few minutes, 
the plaintiff came over to where witness and the driver 
and Hoagland were, and the sister of the witness came 
over just before the plaintiff came up; he walked over 
to the machine but did not see that any damage had 
been done; he made a casual examination; there was 
nothing the matter with the lights, so far as he saw; 
he did not know whether the motometer was qn the 
machine or not, there was a top on the machine and it 
looked all right to him, and he knows the car w^s not 
damaged. He did not know the color of the car, but 
thought it was maroon. The street lamps were lighted. 

Thomas Wilson Bell, the colored driver of the sai^i milk 
wagon, a witness on behalf of defendants, testified 
(R. 77, 78, 79), in substance: That he had been in the 
employ of the Chestnut Farms Dairy, Inc., as firiver, 
thirty-one years and had been driving the horse inVolved 
in said accident about ten years; that the horse was not 
w r ild, but w*as a little nervous, that he observed the auto¬ 
mobile in which plaintiff w’as riding as it entered ^Lanier 
Place, from Calvert Street; that he w*as then in thje milk 
w’agon and w*as putting tw*o quarts of milk into !a w T ire 
basket, and after so doing he got out of the wagon, left 
the horse standing perfectly still between 1753 and 1755 
on the north side of Lanier Place; that he went to the 
north side of the street, delivered milk at 1753 and crossed 
the lawm and w r ent to 1755, and as he started on the 
second landing the automobile came right into the horse, 
and the horse “reared up, came right over with h^s front 
feet over the hood and right dow r n on it,” and went 
running up the street, and that he, the driver, came 
running behind the w’agon, and caught the horse as 
quickly as he could, about seventy-five (75) feet from 
where he w*as standing to where the driver stopped him, 
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that the only things broken were the breech straps of 
the harness, no glass was upon the street, that after he 
had stopped the horse the driver of the automobile 
came up and asked him if the horse was hurt, and patted 
him, the horse, on the nose, and that the lady (plaintiff), 
who was with him (Hoagland), came right up behind 
him and stood by his side while he was talking with the 
said driver. 

Upon cross-examination, said witness further testified 
that he saw the automobile, before he got out of the 
wagon with the milk, coming toward him, going east, 
but that it was traveling on the north side of the street, 
that when it got near the horse it was getting so close 
to him that he reared back against the wagon, and that 
the automobile was going about twenty-five (25) miles 
an hour, while he, the witness, picked up the basket of 
milk and went to the front door, that the horse reared 
right up and came right over the hood of the automobile, 
and the automobile came right into him, and his feet did 
not touch the automobile, as far as he knows, that he 
did not hitch the horse, or fasten the brakes, or did not 
apply the brakes, and did not put any weight on the 
horse, and left the horse standing there unattended 
although he knew that the law required him to have the 
horse either tied, or the wheels of the vehicle so secured 
that the horse would be unable to travel at a faster rate 
than a walk; that the horse just reared up on his hind 
legs and swept his forelegs over across the hood of the 
automobile and turned the wagon around in the street, 
and he caught him about seventy-five (75) feet away 
before he reached the opposite side of the street, near an 
alley, near the corner of Ontario Road and Lanier Place; 
that he ran down the steps and caught hold of the horse’s 
bridle just as the horse came around and made a swing 
and started, but he did not stop him until he reached 
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the mouth of the alley. And said.witness further testified 
that Mr. Zeilerof 1755 Lanier Place, was the first person 
who came up to him, after he had stopped the hors^, and 
that thereafter the plaintiff and Mr. Hoagland got cj>ut of 
the automobile, and came over to where the witness and 
Mr. Zeiler were, and Mr. Hoagland stroked the hotfse on 
the nose, and inquired of the witness whether the [horse 
was hurt. He did not inquire Mr. Hoagland’s jaame 
because the horse kept jumping and rearing so, he had 
to hold on to it. Mr. Hoagland did not show l}im a 
driver’s permit or say anything about it; the witnesjs saw 
Mr. Hoagland’s automobile standing still, but did ijot go 
over to him, although it was there about three to five 
minutes; and Mr. Hoagland and plaintiff turned and 
went back and got into the automobile, the lights were 
burning and Mr. Hoagland drove away, he turned off 
the tail light as he passed the driver. 

The witness further testified that he had no talk with 
Policeman A. M. Tolson or any other policeman dhring 
that entire morning, and that at the time of this accjident 
the horse did not fall down and was not knocked down. 

From the foregoing, which is the substance of ajil the 
testimony with regard to the accident, the parties and 
vehicles involved therein, it is evident that at the time 
of the accident the operator of the automobile, Reginald 
W. Hoagland, was not intoxicated, and drove his auto¬ 
mobile properly; that Thomas Wilson Bell, defencants’ 
driver, was biased and contradictory in his own testi¬ 
mony, and, when taken in connection with the testimony 
of Headquarters Detective, A. M. Tolson, who flatly 
contradicted Bell’s testimony, it is respectfully sub¬ 
mitted his testimony is wholly unbelievable; that 
Milton B. Zeiler, also defendants’ witness, in his testi¬ 
mony is so rambling, vague and uncertain that he fails 
to corroborate the testimony of defendants’ driver, Bell. 
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The testimony of said policeman, Tolson, is supported 
by the report of said accident in his own handwriting, 
entered by him upon page 238 of the Incidental Book of 
No. 10 Precinct the day of the accident, Saturday, 
November 19, 1927, and strongly corroborates the afore¬ 
said testimony of plaintiff, and said Reginald W. Hoag- 
land, and the testimony of these three witnesses taken 
together proves conclusively the negligence of said 
defendants as charged in the plaintiff’s declaration in 
this case. 

Ross Fisher (R. 87 to 89), a witness on behalf of de¬ 
fendants, on direct examination testified, in substance: 
That he is in the employ of Chestnut Farms Dairy, and 
was in said employ on November 19, 1927; about three 
o’clock that morning he was present in the 1700 block 
Lanier Place, N. W.; he was sent there by Mr. Mortimer 
Burke, his immediate superior (Mr. Burke is now dead, 
has been dead for about three or four years); he took some 
harness there with him; when he arrived at the scene of 
the accident he found Wilson Bell, the driver, and Mr. 
Zeiler; the said harness was put on the horse; the back 
part of the harness which w T as taken from the horse was 
broken; there was no automobile there that had been in 
the collision. That he got the number of Mr. Hoagland’s 
automobile license tags and later found a policeman on 
Columbia Road, whose name he did not ask, and re¬ 
ported the accident to him, and gave him the number of 
the license tags and through him got the name of Hoag- 
land, whose address w^as 4317 Kansas Avenue; he went 
to that house; before going there he looked around the 
scene of the accident; he saw no broken glass from the 
automobile and no blood on the street; he found part of 
a motometer near the north curb, put it in his pocket 
and took it with him to Mr. Hoagland’s address, where he 
waited for him until about 8:05 o’clock that morning; 
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about that time Mr. Hoagland drove up in his automo¬ 
bile, and denied that he was Hoagland, denied the car 
was his; witness then pulled the motometer out of his 
pocket and said “this is part of your car”; Hoagland 
mumbled around and said “Yes, I am Hoagland”; there 
was evidence to him that Mr. Hoagland hacf been 
drinking; witness never saw him again until he s^w him 
in the court room at the trial of this case; witness identi¬ 
fied Mr. Hoagland from among the spectators of the 
court. Thereupon said Boyce motometer was received 
in evidence. On his cross-examination said witness in 
substance testified: That he does not remember attending 
the trial of Mr. Hoagland and the wagon driver (ijlell) in 
Police Court, does not think he did; that he reported the 
matter to a policeman on Columbia Road and said to the 
policeman “we had been in an accident around on,Lanier 
Place and I wondered if he would get me the information 
as to how I could find out the man’s name and hi 5 
address and who owned the tag numbers of th^ car”; 
that he (witness) obtained the report of the accident 
from Mr. Mortimer Burke; that he (witness) talked with 
the driver at the scene of the accident and thereafter re¬ 
ported the matter to a policeman but did not relate to the 
policeman what the driver told him, just told the police¬ 
man the information he was looking for. 

A. M. Tolson, a disinterested witness on behalf of 
plaintiff, on rebuttal testified (R. 103, 104) in substance: 
That he is a Detective Sergeant attached to Metropolitan 
Police Headquarters, that at the time of the accident of 
November 19, 1927, he was a patrolman on said police 
force, then attached to No. 10 Precinct, in which the 
scene of the accident was located; that shortly after the 
aforesaid accident, and while he was in uniform, he 
went to the scene of the accident, found the drivej* there 
with his horse and wagon, and, talked with the priver, 
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who made certain statements to him regarding said 
accident which he noted, and that thereafter he entered 
in his own handwriting upon page 238 of the Incidental 
Book of said Precinct, which had previously been in¬ 
troduced in evidence on behalf of plaintiff, the following 
facts regarding said incident: 

“ Saturday, November 19, 1927. 

“About 3:30 this a. m., Wilson Bell, age 52, 
1154 19th Street, Northwest, driving horse and 
wagon for George M. Oyster Milk Company, had 
parked his wagon on Lanier Place, Northwest, 
headed west, front of 1736 and auto D. C. S.-3975, 
Nash Coupe, listed to R. W. Hoagland, 4317 
Kansas Avenue, N. W., while operating east on 
Lanier Place, Northwest, collided or frightened 
the horse causing him to fall and break a trace of 
the harness and spilling a small quantity of milk. 
The horse or anyone was not hurt. The operator 
of the auto stopped to see if the horse was hurt 
and then went on without giving his name. 

(signed) A. M. Tolson, M. P.” 

“Witness: 

“Milton B. Zeiler, 

1755 Lanier Place, Northwest.” 

At the outset of the trial, commencing June 20, 1932, 
and ending June 29, 1932, (R. 19, 20), the jury was called 
and examined upon their voir dire. Out of hearing of 
the jury, plaintiff’s counsel moved the Court for per¬ 
mission to propound to the jury the question whether 
any of them were engaged in the insurance business, 
which permission was denied by the Court, over objection 
of plaintiff’s counsel, and an exception noted to the ruling 
(R. 28). In the selection of the jury, plaintiff’s per¬ 
emptory challenges were exhausted. The jury, composed 
of eleven (11) men and one (1) woman, including Don W. 
Slauson, and Miss Norma B. Gillchrest, was then 
regularly impaneled and sworn. (R. 27, 28). There- 



upon, counsel made their respective opening statements 
to the jury. Before excusing the jury until the fallowing 
morning, the Court, upon cause shown, and \jvith the 
consent of counsel, excused said Donald Slauson, one of 
the jurors, from further duty on the case, and postponed 
selection of another juror until the following day, (R. 28). 

At the commencement of further hearing on |une 21, 
1932, and out of hearing of the jury, counsel foij defend¬ 
ants called the attention of the court to the fact there 
were then ten (10) male jurors, and one unmarried 
female juror, and in view of the character of tpe testi¬ 
mony as to plaintiff’s injuries, it might be emb^rrasing 
for said woman juror to serve and that she ought to be 
excused. The Court then announced, for said reasons, 
its intention to withdraw said woman juror. Thereupon 
plaintiff’s counsel objected to her withdrawal on the 
ground that said juror w’as one of the panel sw'orn in, had 
served on said case during the preceding day, and she 
was better able (than male jurors) to understand and 
explain to others the genital organs of women and the 
effects of injury thereupon. The Court, notwithstanding 
said objection of plaintiff’s counsel, withdrew saic. woman 
juror, Miss Norma B. Gillchrest. The Coi^rt then 
announced it would either discharge the remaining jurors 
and obtain a new' panel, or the trial w’ould proceed with 
the ten (10) remaining jurors. Whereupon, counsel for 
the respective parties consented to the latter suggestion 
of the Court and the trial proceeded with the rejmaining 
ten (10) male jurors, (R. 28, 29). j 

Plaintiff testified on direct examination hej’ health 
w-as good before the accident of November lp, 1927; 
that from about December 1, 1926, until January 25, 
1927, she attended and nursed her married sifter who* 
w*as on said December 1st expecting to be delivered 
of a child at her home in Beaver, Pa.; the baby came 
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on January 8, 1927; plaintiff remained there until 
January 25, 1927, taking care of the baby, looking 
after the house, and doing practically everything needed 
by the family. She then returned to this District. 
This testimony is corroborated by that of Joseph H. 
Flaherty (R. 39, 40), a metallurgist, and his wife, 
Norma Beatrice Flaherty (R. 42), brother-in-law and 
sister-in-law respectively of plaintiff, witnesses on behalf 
of plaintiff. Upon her return to this District, she did 
not feel good; had no aches or pains, and did not know 
what was the matter with her. Dr. Joseph D. Rogers, 
physician and surgeon experienced in gynecology, was 
recommended to her. On February 2, 1927, she under¬ 
went a thorough examination, including her genital 
and urinary organs by said Dr. Rogers, and he found 
them normal; she was run down and anemic; he pre¬ 
scribed a tonic for her and a few days thereafter she 
was fully recovered. (R. 34). This testimony is fully 
corroborated by that of said Dr. Rogers, now deceased, 
in his deposition (R. 51, 52, 53), taken June 13, 1932, 
as a witness on behalf of plaintiff, who, confined to his 
bed several months, was unable to attend court. 
Previous to the accident in which plaintiff was injured, 
as aforesaid, her menstrual periods were very regular; 
she had menstruated from the fourth to the eighth of 
November, 1927; she had not menstruated since until 
the time of said accident, November 19, 1927 (R. 72). 
There is no evidence whatsoever in the whole case 
tending to show anything untoward occurred to her 
in the interval between her examination by Dr. Rogers 
and the time of said accident. Ever since said accident, 
and caused thereby, she has suffered, among other 
injuries, as aforesaid, prolonged and severe hemorrhages 
from the uterus and prolonged and excessive menstrual 
flow, enduring over all of the remainder of each month 
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except four or five days, more or less constant pain and 
discomfort in the pelvic viscera, practically prevent¬ 
ing sexual relationship and causing her to im¬ 
potent and semi-invalid, and causing her without 
avail to undergo the aforesaid operation in whichl parts 
of her genital organs were removed (R. 31 to 34]); her 
back aches continuously and she has terrible cramps 
all through her stomach which cause her fainting spells 
and hysteria (R. 35). 

Eleanor L, Schubert, by her deposition introduced in 
evidence on behalf of plaintiff (R. 72), testified ip sub¬ 
stance: That she is the wife of Richard Schubeijt; she 
is the sister of plaintiff; she visited plaintiff in Wash¬ 
ington in February, 1928, and remained with her 4 until 
June 30, 1928; she was told about the accident of 
November 19, 1927, in which plaintiff was injured; 
during the period of witness’ visit the plaintiff was ill 
and in bed a lot of the time; witness did most of the 
heavy household duties; prior to November,! 1927, 
plaintiff’s condition was very good; witness do^s not 
know of any ailment which plaintiff suffered pifior to 
the accident; she can not say plaintiff’s condition 
improved during the four or five months she was living 
with plaintiff; plaintiff was complaining all th^ time 
and was still under the doctors’ care when the Witness 
left. Witness for past two years has been employed 
in the office of the Standard Oil Company at Norfolk, 
Virginia. On Cross-examination she testified iiji sub¬ 
stance: That she was living with plaintiff in W 7 ashJngton 
after the accident; that plaintiff was apparently in 
good physical condition prior to the accident; she does 
not recall that plaintiff had ever been physically in¬ 
capacitated prior to the accident; witness was out of 
town most of the time and when in Washington did 
not keep in close communication with the family; 
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sometime before the accident plaintiff was at the 
Homeopathic Hospital; witness thinks for appendicitis; 

I 

she remembers the occasion; she was called by her 
sister-in-law (Mrs. Agnes Williams) to care for plain¬ 
tiff’s little girl; witness was living with plaintiff two or 
three years prior to the accident, that is in 1925 and 
1926; plaintiff’s physical condition at that time was 
good. 

Nowhere in plaintiff’s direct testimony (R. 29 to 
36), or in the direct testimony of any one or more 
witnesses on her behalf, is there even a word suggestive 
or in any manner concerning “miscarriage'’ or “abortion” 
yet, over objection and exception of plaintiff’s counsel 
(R. 37), she was obliged on cross-examination to reply 
to questions propounded to her by defendants’ counsel 
in regard to such things, although they were not issues 
in the case. Under said ruling, in response to questions 
about “miscarriage” and “abortion”, she, in substance, 
testified:That she did notin September, 1924,endeavor, 
in the presence of her sister-in-law, Mrs. Agnes Williams, 
with whom plaintiff and her minor daughter then resided, 
to perform an abortion upon herself; that a physician 
(named) was not called in on that occasion to attend 
her for any such thing: that she did not have a mis¬ 
carriage in September, 1925; that a certain other physi¬ 
cian (also named) never was called in to attend her for 
anything of that character; that she made no complaint 
of that nature to said physician; that she may have 
been menstruating on either of said occasions, but 
could not say; that said physicians made no exami¬ 
nation (R. 37). 

Dr. Robert Young Sullivan, plaintiff’s gynecologist, 
and a witness on her behalf, on his direct examination, 
testified, in substance: That he first examined her 
May 4, 1928, operated on certain of her genital organs 
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January 9, 1929, and, in his opinion, her condition (as 
hereinbefore set forth) was due to trauma sustained by 
here in the aforesaid accident of November 19, 1927 
(R. 60 to 64), and he too, over objection and exception 
of plaintiff’s counsel, on cross-examination (R. 64), 
was obliged to answer questions propounded by de¬ 
fendants’ counsel concerning “miscarriage” and “4^ or " 
tion”, and with regard thereto he testified, in substance: 
That miscarriage or abortion would affect his opinion 
as to the cause of conditions he found; that infection 
is feared where an operation is self-inflicted and, if it 
occurred in this case, he would give it credence regarding 
some of the symptoms on which he based his opinion. 
On his redirect examination (R. 64) he testified, in 
substance: That his observation and examination of 
plaintiff, both in his office and at the operation, would 
make him believe she had never had an infection in her 
genital organs. 

Plaintiff’s testimony that the blow over the area 
of her right ovary caused her deplorable physical con¬ 
dition is fully corroborated not only by the testimony 
of Dr. Joseph D. Rogers (R. 51); Dr. Repetti, her 
physician (R. 55); and Dr. Robert Young Sullijvan, 
gynecologist, who operated upon her (R. 60); but also 
by Dr. J. Duerson Stout (R. 70), who since his gradu¬ 
ation in 1913 has specialized in diseases of the nervous 
system, the science of neuro-psychiatrics, and repeatedly 
qualified as an expert in court. He examined plaintiff 
May 7, 1932. It was the regular neurological exami¬ 
nation plus an examination of her general physical 
condition, but did not include an examination of her 
pelvis. It was wholly an external examination. Ex¬ 
clusive of the history of her case the examination dis¬ 
closed two major conditions present from an objective 
inspection and examination: first, he found her undpr a 
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state of general hysteria, nervous hypertension, which 
he considered a manifestation of psycho-neurosis of 
such a type and kind as constitutes psychosis; the 
second condition he found was a disturbance in the 
functions of the glands of the internal secretion, pituary 
and thyroid deficiency type. Part of the condition 
undoubtedly could have been caused by trauma, so 
far as the thyroid condition was concerned but not 
all of the thyroid condition. So far as the condition of 
psycho-neurosis or nervous hypertension, that could 
have been caused by trauma, including an emotional 
shock. He found a generalized increase of tissue and 
endocrine deficiency involving the shoulder and pelvic 
girdle, and this condition affects the uterus and may 
produce hemorrhage from the uterus. Her thyroid 
gland was enlarged about twice the normal size. It was 
firm and doughy in consistency. In its normal con¬ 
dition it should be soft. He can only presume the dis¬ 
turbance as found at the time of his examination was 
the result either of the accident (November 19, 1927) or 
of some unknown condition, since they did not exist 
previous to that time, and were not of spontaneous 
origin. He was employed for the purpose of exami¬ 
nation of plaintiff to testify as a specialist, not for the 
purpose of treatment. He made an external exami¬ 
nation in and about the area over the right ovary; 
found the abdomen normally round and full. Patient 
flinched. She indicated she had pain when he pressed 
in the region of the right ovary. There was no response 
of pain in the area of the left ovary. From the con¬ 
dition he found the right ovary, it could have been 
caused by trauma. From the history of the case as 
given to him on the witness stand he believes the trauma 
there described could and did cause the injury to the 
right ovary. 
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The plaintiff’s said testimony is also corroborated by 
the testimony of Dr. Edmund Horgan (R. 82), an 
expert witness on behalf of plaintiff, who has specialized 
for twenty-four years in general surgery including 
abdominal surgery, had thirteen years training in 
hospitals of Washington and six years at the Mayo 
Clinic at Rochester, Minn., and for the last ten years 
engaged in that practice in this District, who made no 
examination of plaintiff. 

Agnes Williams, a witness on behalf of defendants, 
(R. 85), a sister-in-law of plaintiff, on her direct exami¬ 
nation testified, in substance: That witness was awarded 
a decree of absolute divorce in this court in 192$. She 
had known plaintiff since plaintiff was four ye^rs old; 
that in July, 1924, both plaintiff and witness were sepa¬ 
rated from their husbands, and witness and plaintiff 
were living together and had with them their children, 
the plaintiff being the mother of one small girl child 
and the witness the mother of two girl children. Con¬ 
cerning the subject of “miscarriage” and “abortion”, 
the witness, over objection of plaintiff’s counsel, testified, 
in substance: That in 1924 the witness saw the plaintiff 
produce a miscarriage upon herself and a doctor, whose 
name was stated, was called to attend her; she did not 
remain in bed long, and they continued to live together 
thereafter; plaintiff had frequently callers with whom 
she went out during 1924 and 1925; that in September, 
1925; the plaintiff admitted to witness that she was 
pregnant and had all signs thereof, the witness faw the 
foetus; and witness alleged plaintiff said this mis¬ 
carriage was produced by some woman; two doctors 
thereafter attended her, one of whom she named; that 
she saw him there more than once; that shortly there¬ 
after, in the Spring of 1926, the witness and plaintiff 
separated and did not thereafter live together but 
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continued the usual friendly family formalities. That in 
November, 1927, witness heard of the accident in which 
plaintiff was injured, saw her, and talked with her 
frequently, two or three times per week, until about 
Christmas, 1927, and did not see any indication of 
plaintiff having suffered from the accident at all; that 
witness ceased to see plaintiff just before the trial of 
witness’s divorce case in February, 1928, they having 
maintained friendly relations up until that time. That 
plaintiff appeared in court and testified against the 
witness and witness had not seen her since. 

On cross-examination the witness testified, in sub¬ 
stance; That in witness’s divorce proceedings, the 
plaintiff had testified that witness had had improper 
relations with certain men or several men, but plaintiff’s 
testimony given against her did no harm as the judge 
said in his opinion he would not take her testimony as 
being true. Witness further testified that at said 
divorce trial the witness did not say “that the plaintiff 
herein was a good woman, or she (the witness) would not 
have permitted her to take care of the witness’ children”; 
Witness further testified she is acquainted with H. M. 
Fowler, Esq., the attorney who represented Mr. Williams 
at the time of the divorce trial; that she did not call in 
either of the doctors named by her in her direct examina¬ 
tion ; that they were called in either by plaintiff or a Mr. 
Duvall, who witness testified plaintiff told her was 
responsible for her condition; and that the witness told 
her daughter, Frances, to keep out of the case; she 
knows nothing about it, and that she told her daughter, 
Frances, to keep away from the court. 

On her redirect examination, the witness testified that 
in her divorce trial effort was made to prevent the giving 
of any testimony which she might have given against the 
plaintiff herein on the ground that said plaintiff was not 
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on trial. Said witness recalled for further cross-examina¬ 
tion (R. 101, 102), testified, in substance; That she met 
her sister-in-law, Anne Evelyn Smith, a sister of plaintiff, 
in a ten cent store on F Street near Christmas of 1929. 
She did not say to Mrs. Smith on that occasion that she, 
(the witness) knew the accusations that plaintiff had had 
miscarriages were untrue but that she (the witness) in¬ 
tended to punish plaintiff and get even with her for what 
she had testified against witness in witness’ divorce case, 
that she had no such conversation with Mrs. Smith. 

Anne Evelyn Smith, a witness on behalf of plaintiff in 
rebuttal testimony (R. 102) on her direct examination 
testified, in substance: She met her sister-in-law, Mrs. 
Agnes Williams, in a ten cent store on Seventh Street or 
on F Street, around about Christmas time 1929, that 
on that occasion Mrs. Agnes Williams told her, in 
substance, that the accusations which she, Mrs. Williams, 
had made against plaintiff with regard to plaintiff having 
undergone miscarriages were false and that stye, Mrs. 
Williams, intended to pursue her and punish her because 
of her having testified against her in her divorce case. 

The plaintiff being recalled in rebuttal testified 
(R. 104) in her own behalf, in substance: That at the 
trial of the divorce case of her brother and Ijiis wife, 
Agnes M. Williams, her brother was represented by his 
attorney, H. M. Fowler, Esq.; that at those proceedings 
an inquiry was made of Mrs. Williams by Mr. Fowler as 
to what kind of a woman she (the plaintiff herein) was, 
and to which Mrs. Williams replied that she (the plaintiff 
herein) was a perfectly good woman or she, Mrs. Williams, 
would not have permitted her to remain there ^nd take 
care of her, Mrs. Williams’, daughters. 

Henry M. Fowler, Esq., a witness on behalf of plaintiff, 
in rebuttal testified (R. 104) on direct examination, in 
substance: That he is a member of the bar; was attorney 
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for Frank M. Williams in a dicorce proceeding brought 
by his wife, Agnes M. Williams, which was heard in 
1928; that at that time the plaintiff herein testified on 
behalf of her brother; that he (the witness) was present 
when Mrs. Agnes Williams testified that plaintiff herein 
was a perfectly good woman or she would not have been 
otherwise permitted to remain and take care of her, 
Mrs. Williams’, children. Upon cross-examination, said 
witness testified, in substance: That every time an effort 
was made at said divorce trial to reflect at all upon 
plaintiff herein, he objected and stated that she was not 
on trial; that the plaintiff herein had one child and that 
Mrs. Williams had two children; that the testimony at 
that trial showed that plaintiff herein frequently went 
out and left her child in Mrs. Williams’ care along with 
Mrs. Williams children; that both left their children with 
each other; that in said proceedings Mrs. Williams’ 
attorney contended Mrs. Williams could not have been 
the woman plaintiff herein pictured by her testimony at 
that time, otherwise she, the plaintiff herein, would not 
have left her child with her. 

Frances Agnes Williams, daughter of the aforesaid 
Agnes Williams, a niece of plaintiff, called on behalf of 
plaintiff as a witness in rebuttal, testified (R. 102), in 
substance: That she was present in the Frigidaire Com¬ 
pany on Monday morning, June 27, 1932, when the 
deputy marshal came there with a summons. That she 
was seated a couple desks back of her mother. She did 
not see the deputy when he first came to speak with her 
mother. She was then upstairs. She did not overhear a 
conversation between her mother and her sister, Marie, 
at their home, that the things which her mother had 
said against plaintiff were untrue and that she (Mrs. 
Williams) intended to punish plaintiff for what plaintiff 
had said about her in the divorce case. 
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E. E. Mullins, a disinterested witness on behalf of 
plaintiff, in rebuttal, testified (R. 101), in substance: 
That he is a deputy United States Marshal. On Monday, 
June 27, 1932, he had a summons for servic^ upon a 
witness in this case, Miss Frances Williams, at the 
Frigidaire office. He called there to perform "his duty 
and in so doing inquired for her of Mrs. Agnes 'Williams 
(the mother of Frances Williams and plaintiff's sister- 
in-law), and Mrs. Williams said “What do you want with 
her” and she said further “You are from the Marshal's 
office, aren’t you? What do you w^ant with her** She is 
not in,” and witness said “I am coming in. You told 
me the lady was not in Saturday”; and Mrs. 'tVilliams 
said “Well, she is not in yet. She may go to court 
before she comes in”; and witness said “I will wait here 
until she comes in.” He stood in the hall and wraited 
about a half hour and then he went in and inquired for 
the manager of that department. The manager was 
not there. When he (the witness) first went (into the 
office he saw the young lady (Miss Frances Williams) 
sitting at a desk, but did not know her. She was there 
all the time he had been waiting for her at the door. He 
served the summons upon her. Her mother (Mrs. 
Agnes Williams), was at the switchboard and her said 
daughter about six or eight feet away sitting at |another 
desk. He was positive she w*as there wffien he fhj*st w*ent 
into the place. On cross-examination the witness testified 
he had left a copy of the subpoena on Saturday, June 25, 
1932. 

Dr. James F. Mitchell, a surgeon, wffio examined 
plaintiff on behalf of defendants, and wffio was to have 
testified in their behalf w^as out of the city and it wras 
agreed between counsel for the respective parties that 
wrere he present he w’ould testify in accordance with a 
statement, which was then introduced in evidence upon 
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behalf of defendants, (R. 97), in which, in part, it was 
stated: That he examined plaintiff on February 20, 
1928; she said she was then twenty-five years of age; 
that on November 19, 1927, about 2:45 A. M., while 
she was driving east on Lanier Place with Mr. Hoagland, 
their automobile encountered a milk wagon of the Oyster 
Dairy drawn by a single horse without a driver; that the 
horse was walking on the south side of the street as they 
drove east, and, as they approached the horse reared 
and landed on the automobile. The automobile came 
to a sudden stop and she was thrown forward and a 
pocket book trimmed with silver (being the aforesaid 
heavy metal top mesh bag introduced in evidence and 
which the witness never saw) held in her lap struck her 
in the abdomen and she doubled up. That apparently 
she got out of the car but later fainted; that she stated 
tfiat since that time she has menstruated over fifteen 
days, whereas before she was quite regular. That an 
examination of her right knee shows a superficial scar 
below the patella; that it is impossible to tell anything 
about this patient from the examination as she was 
menstruating at the time; that only her word can be 
taken for the whole affair. That he examined her again 
at his office on May 26, 1932, in the presence of Dr. G. 
Browne Miller (who made a pelvic examination of her 
on behalf of defendants); she stated that her former 
operation was performed by Dr. Robert Young Sullivan; 
the examination showed the cervix of the uterus looking 
as if it had been amputated; the round part being in 
very good condition; there w’as practically no vaginal 
discharge; that the vagina and external genitalia were 
quite normal; the body of the uterus was small and in 
good condition; the left tube and ovary could not be 
palpated; that extending from the uterus to the pelvic 
wall on the right side was an indefinite adherent mass 
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posteriorly; that this was probably an adherent tube 
and cystic ovary; that nothing else abnormal \^as made 
out; that he has read the allegations of injuries ^.s shown 
in plaintiff’s third amended declaration. He cin see no 
connection between the allegations of the intensive injury 
and disability claims, and the alleged injury Sustained 
while riding in the automobile. That the uterus and 
cervix were so set and protected that he coulc. not see 
how it could possibly have been injured by the pressure 
of a pocket book in the lap of the patient; that h^ believes 
there probably was an inflammatory conditiop present 
in the abdominal cavity prior to the alleged accident 
which may or may not have been slightly aggravated by 
the pressure; that he believes the claims of plaintiff 
cannot be attributed to the minor injuries, if anj^, which 
she claims to have sustained in November, 192^. That 
it is his opinion that his findings regarding the conditions 
present could be traced to the effects of miscarriages or 
abortions or from infection from other sources prior to 
the accident. 

Dr. G. Browne Miller, practicing physician and gyne¬ 
cologist, who made three vaginal examinations of 
plaintiff on behalf of defendants, testified (R. 89 to 94) 
in defendants’ behalf, in substance: That he first ex¬ 
amined plaintiff June 20, 1928, and the only abnormality 
he found was that she had a marked tendernesjs in the 
right lower abdomen, but nothing definitely was palpated. 
There was a laceration at the~neck of the womb, slight, 
nothing marked. In the history given by her she told 
him, he testified, the leucorrhea was marked. Where¬ 
upon counsel for plaintiff asked the witness if the [plaintiff 
had used that term or did she say she “had a disqharge”; 
to which the witness replied “Well, she said shp had a 
discharge”; that he had certain printed forms l^ere and 
under “Leucorrhea”—counsel for plaintiff interposed, 


32 


“You used the term ‘Leucorrhea?’ ” Thereupon witness 
continued testifying in substance, as follows: That 
plaintiff said she had one child ; that she had had one mis¬ 
carriage. The second examination of plaintiff was made 
by him at the office of Dr. James F. Mitchell on May 
26, 1932. The genitals and vagina were a little broad, 
more than normal; the cervix showed tender, amputation, 
and seemed normal. The uterine body was small and in 
good position. The left ovary negative on palpation 
and could not be felt. On her right side in the position 
of the tube and ovary is an indefinite mass, feeling like 
an adherent tube and cvstic ovary. He examined her 
again at his office June 1, 1932. Her condition was 
practically the same as when he last examined her 
except there was a slight blood stream, mucous discharge 
in the vagina. He endeavored to insert a uterine probe 
into the opening of the womb to see if it would admit a 
probe into the uterus but failed to introduce the same. 
There was nothing he could see, unless it was this mass 
on the right side, that would prevent her from becoming 
pregnant or having a child. In his opinion a blow on 
the abdomen would not produce chronic endocervicitis. 
Upon cross-examination the witness testified, in sub¬ 
stance, he examined plaintiff at his own office June 20, 
1928. He has forgotten whether Dr. Robert Young 
Sullivan was present at the time of the examination. He 
knew she was a patient of Dr. Sullivan, and thinks she 
was sent to him (witness). He does not deny Dr. 
Sullivan was present. He examined her in the office of 
Dr. James F. •Mitchell, May 26, 1932. Dr. Mitchell 
did not personally make any examination. He simply 
stayed there as witness examined her and dictated notes 
to Dr. Mitchell and then made the notes himself. The 
third examination he made was on June 1, 1932. She 
appeared at his office voluntarily. She offered to present 
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herself for further examination whenever he migl^t choose. 
He advised her no further examination was necessary. 
Witness continuing his testimony on cross-examination, 
referring to notes in his book, stated, in pari and in 
substance: In reply to a question by plaintiff’s counsel as 
to whether the witness is positive that the plaijitiff had 
told witness she had had a miscarriage, the witdess said: 
“it is written here, at the time I examined her June 20, 
1928. There are certain headings, as I say, in this book. 
I did not take her full history of her general health and 
all that sort of thing, simply because I examine*]! her for 
this special purpose. I see under heading ‘Menstrual 
History’ is shown this stain mark; 'Children,’ I have it 
‘par,’ which means one child, and ‘pari’ means mare than 
one and so on; and under ‘par’ I have one, ai^d under 
‘Miscarriage’ I have got one. They were written at the 
time I asked her a question relating to her co 
in the office June 20, 1928.” Continuing his s t 
mony, the witness, in substance, said that he had no 
notes to the effect that plaintiff had said when said mis¬ 
carriage took place; that he does not know what she told 
him; that he simply has that note. That miscarriages in 
women are not uncommon and they are caused by various 
things. Perhaps a nervous shock might produce one; 
not often. That after effects of the ordinary miscarriage 
do not leave an infection generally speaking, r|ot as a 
rule. Infection does occur, especially if the miscarriage 
has been brought on. The condition he found in the right 
tube and ovary might have resulted from miscarriage. 
When he examined her there was a definite resistance and 
tenderness in the right side and that sort of tiding can 
come from an infection in a miscarriage. He cjoes not 
think it could come from a blow; he does not see how; 
a blow would not ordinarily do it. That he made the 
aforesaid entries in his book himself. Whereupon, 
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counsel for defendants asked if the jury might see the 
heading at the top of the page in said book, whereon the 
witness had testified he made the aforesaid entries of one 
miscarriage. Counsel for plaintiff objected to the book 
being handed to the jury as confirmatory of what the 
Doctor (witness) has testified. Whereupon, the court 
overruled said objection, allowed plaintiff's counsel an 
exception thereto, and permitted the witness over said 
objection and exception, to exhibit the said book to the 
jury. Thereupon, counsel for defendants instructed the 
witness to turn to plaintiff’s page. The witness exhibited 
the note book to the jury and in an undertone made 
statements concerning the same out of the hearing of 
plaintiff's counsel. Plaintiff’s counsel then inquired ‘‘Is 
the reporter getting the Doctor’s (witness’) testimony?”, 
to which the reporter replied: “No; I cannot hear what 
he says.” Thereupon the witness was excused. (R. 
93, 94.) 

Dr. Robert Young Sullivan, plaintiff's gynecologist 
and witness on behalf of plaintiff, was recalled to the 
stand on rebuttal and testified (R. 100) that he was 
present at the office of Dr. G. Browne Miller on the 
occasion of the examination of plaintiff by Dr. Miller, 
June 19, 1928. That the plaintiff did not state to Dr. 
Miller while he, the witness, was there, that she, the 
plaintiff, had undergone or suffered a miscarriage or 
miscarriages, so far as he, the witness, knows. 

The plaintiff, recalled in rebuttal, on her own behalf 
testified (R. 100), in substance: That on the occasion of her 
first visit to Dr. G. Browne Miller’s office in June, 192S, 
a vaginal examination of her by Dr. Miller was made, 
and that her gynecologist, Dr. Sullivan, was present; 
that she absolutely did not state to Dr. Miller that 
she had undergone a miscarriage or miscarriages; she 
did not state to Dr. Miller upon that or any other 
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occasion that she had had a miscarriage. I'hat she 
never told her sister-in-law, Agnes Williams, that 
she had undergone an operation for miscarriage, and 
she did not tell Mrs. Williams that she had committed 
such an act upon herself; she never made that statement 
to anyone. 

Dr. Charles Stanley White, surgeon, an experj: witness 
on behalf of defendants (R. 95, 9(3) who made no exami¬ 
nation of plaintiff, on his direct examination testified 
in substance: That in his opinion a blow of imy sort 
to the abdomen in the region of the groin, inguinal 
region, can not cause chronic endocervicitis and would 
not cause a cystic ovary ; that it frequently follows that 
in the case of a woman who is pregnant and had a 
child born, that the ligaments are stretched and the 
uterus retroverted; the retro verted uterus, with lascer- 
ations of the crevix, will produce an endocervicitis; 
that miscarriage is often attended with infection, and 
this infection, if the patient survives it, is likely to leave 
a condition of a chronic nature. That, however, has 
no relation to a cystic ovary. A cystic ovary i£ not an 
infectious degeneration of the ovaries, it is a change 
but not an infection. What the change is produced 
bv, he does not know, but he does not belielve that 
trauma has anything to do with it. 

The charge of the Court (R. 10G to 111) was as follows: 

‘'Gentlemen of the jury, this case was brought 
by the plaintiff, Mrs. Hortense E. Hoagland 
against four defendants, the Chestnut Farms 
Dairy, Inc., Brawner Dairy, Inc., National 
Dairy Products Corporation, and the Chestnut 
Farms Dairy, Inc., which is the same name as 
the first defendant. As to the three Iasi; named 
defendants, the Brawner Dairy, Inc., National 
Dairy Products Corporation, and the second 
Chestnut Farms Dairy, Inc., there is no Evidence 
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before you to show any responsibility on their 
part, and as to them you will return a verdict 
for each of those defendants. The case, there¬ 
fore, remains of Mrs. Hoagland against the Chest¬ 
nut Farms Dairy, Inc., the first defendant. 

“Generally speaking, where a person is in¬ 
jured by the negligent act of another, the injured 
person is entitled to recover as damages a sum 
of money which will compensate him for the 
injuries which he has sustained. Now, a negli¬ 
gent act ordinarily is simply a failure to exercise 
that care which an ordinarily prudent and careful 
man would exercise under the circumstances. 
It may be a general failure to exercise ordinary 
care, or it may be one which may be defined by 
some law or regulation, and in this case the 
plaintiff claims that the defendant, through its 
employees, violated a certain regulation of the 
Commissioners of the District of Columbia, and 
that the accident or injury to the plaintiff re¬ 
sulted through that violation of this ordinance. 
That ordinance is this: 

“ ‘A horse shall not be left unbridled nor 
left unattended in a street or unenclosed place, 
public or private, without being securely 
fastened, unless harnessed to a vehicle with 
wheels so secured as to prevent its being 
dragged faster than a walk.’ 

“No question here but that the defendant did 
violate that particular regulation; and the vio¬ 
lation of that regulation is an act of negligence. 
However, a person may be violating a regulation, 
which is negligence, and that while doing so an 
accident may happen, but unless the fact that 
he is violating it is the cause of the injury no 
right of action occurs. As was said to you in 
arguing this case, a man may be driving without 
his license or mav have an accident, but the 
fact that he is driving without a driver’s license 
may have nothing to do with the accident. It 
is only if the violation of an ordinance gives 
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rise to a cause of action or accident; that vio¬ 
lation itself must be the cause of the accident. 
In this case, if you find that the violation—the 
fact that the defendant violated this ordinance 
was the proximate or direct cause of this accident, 
then the plaintiff has a right to recover; frut, if it 
was not the cause of the accident then fro right 
of action here exists. 

“The plaintiff claims that by reason of the 
violation of this ordinance, by reason of the 
horse being left unattended, that the horse was 
permitted to roam at large in the street and that 
the defendant negligently and carelessly failed 
to keep its horse on the right hand side of the 
street, thereby endangering the lives and safety 
of persons, including the plaintiff, then and there 
lawfully traveling on, over and along saifr street, 
and, as said defendant’s horse-drawn vehicle 
and the said automobile, in which the plaintiff 
was then a passenger, were approaching each 
other from opposite directions and neared each 
other, the defendant’s horse, trotting along, 
turned suddenly to the left side of the street, 
being the south side of the street, and fn front 
of the automobile, and the horse reared backwards 
upon its haunches, and the operator of tfre auto¬ 
mobile immediately applied the brakes in an 
endeavor to stop the automobile in time to avert 
a collision, and the horse collided with tfre auto¬ 
mobile with great violence, crashing dofrm upon 
the front part or hood with its fore feet, jand the 
force of tfre impact caused plaintiff to bej thrown 
forward and about in the automobile with great 
violence and forced the metal part of her handbag 
which, at that time and place, she was holding 
in her hands resting upon her lap, into her right 
side and groin and lower abdomen, thereby 
causing her to sustain and suffer the injuries 
which she has related to you upon the stand. 

“Now, the plaintiff has to prove substantially 
those facts in order to recover; that the negligent 
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act of the defendant in failing to comply with 
this ordinance was the cause of the injury, and 
that she was injured by the fact that a horse 
collided with great force upon the front part 
of the hood and that by the force of that impact 
this handbag was driven into her groin, resulting 
in the injuries which she complained of. Now 
if you find that the preponderance of the evidence 
shows those facts to exist, then she is entitled to 
recover damages. On the other hand, if this 
accident was caused by the negligent act of the 
driver of the automobile and if this horse were 
not trotting, as she claims, and did not turn to 
the wrong side of the street suddenly but the 
driver of the automobile himself carelessly drove 
into the horse, then she cannot recover, because 
the negligence which caused the injury was not 
the violation of this ordinance but the negligent 
act of the driver of the automobile. 

“Now, there is no question here of contributory 
negligence; in other words, if both parties were 
negligent and the accident resulted from the 
combined negligence of the two, then, neverthe¬ 
less, she can recover, because it would not be her 
contributory negligence but that of the driver 
of the automobile; and if the accident was 
caused solely by the negligent act of the driver 
of the automobile she cannot recover. If vou 
find for the defendant, of course, your verdict 
will simply be for the defendant, the Chestnut 
Farms Dairy, Inc. If, however, you find for 
the plaintiff, then you should proceed to fix such 
sum of money as in your opinion, based upon the 
evidence would fairly and reasonably compensate 
her for the injuries which she suffered which 
resulted from this accident: and the burden of 
proof i$ upon the plaintiff to show what injuries 
resulted in this accident; and in finding that 
amount you should take into consideration the 
pain and suffering which you may find the 
plaintiff underwent from the accident, her loss 
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of employment, her inconvenience, the medical 
expenses, hospitals, doctors and other expenses 
to which she has been put, and if you find that 
the injuries resulting from this accident are 
likely to continue in the future, take tlfat into 
consideration in fixing the amount of her damage. 
A v s I stated, she is entitled only to such damages 
as are caused by this particular injury; and if 
her condition is entirely apart the result of a 
previous condition, the result from causes in¬ 
dependent from this negligent act of the defendant 
then you should take that into consideration and 
allow only such damages as actually have Resulted 
from this particular injury. 

“Now, the evidence has been quite conflicting, 
but you are the sole judges of the fact, ihe sole 
judges of the credibility of the witnesses,! and in 
determining what weight you should give)} to the 
credibility of each witness, you should Consider 
the interest, if any, that that witness ha^ in the 
result of the case, the manner in whjich the 
witness may testify, the probability or otherwise 
of the facts which they relate, whether or not 
they are actuated by friendship or the opposite, 
or any bias of any kind. Give to each witness 
such weight as you think they are entitled to 
under all the circumstances; and you should, of 
course, decide this case solely upon the evidence 
introduced before you, and decide it without 
reference to whether one of the parties is a woman 
and the other is a corporation. Just} solely 
decide this case upon the facts. That is your 
duty as jurors.” 

After the court had concluded his instruction^ to the 
jury, the following colloquy between the court and 
plaintiff’s counsel occurred: The court, “Is there any¬ 
thing I have overlooked?” Plaintiff’s counsel, “Your 
honor failed to touch upon latent injuries which might 
have been aggravated by this blow.” The c<j>urt, “I 
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did that. You may retire gentlemen.” (R. 111). 
But said instruction of the court does not touch upon 
“latent injuries” and the aggravation thereof by the 
blow sustained by plaintiff in the accident of November 
19, 1927. 

After the jury had received its charge from the court, 
it at 1:54 o'clock P. M., retired to the jury room; and 
at 5:49 o'clock P. M., the jury returned into open court, 
after an absence of three hours fifty-five minutes. 
(R. 111). Whereupon, the following occurred: The 
court, “bias the jury been able to reach its verdict?” 
The foreman, “They have not.” The court, “Gentle¬ 
men, this case has taken a great deal of time and has 
been rather expensive to the parties. There are only 
ten of you to get together instead of the usual twelve. 
It seems to me that if you will make a real effort to get 
together you might do so. Of course, none of you 
should return a verdict against your conscientious con¬ 
viction but I think you should listen to what the others 
have to sav. Listen to the discussion of the evidence 
and see if you can reach a conclusion and get this case 
out of the way. It is expensive to the litigants and it 
will be very expensive to have this case retried. I 
think that if you can conscientiously get together you 
should do so. There are ten of you instead of the usual 
twelve. Go back to consider this a little further and 
I think that you will agree upon a verdict.” Thereupon, 
the jury retired from the court room at 5:53 o'clock 
P. M. The jury returned into open court at 6:00 
o’clock P. M. and announced that it had agreed upon 
a verdict in fjavor of the defendant. An interval of 
only seven minutes from the moment of retiring to the 
jury room and return of the jury to the court room, 
(R. 111-112) and announced its verdict in favor of the 
first defendant, and its verdict as theretofore directed 
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by the Court in favor of the second, third and fourth 
defendants. The language of the court, arid the 
emphasis (impossible to be described by the reporter) 
upon the words of said charge is a matter without the 
province of the jury and beyond the discretion of the 
court, and was tantamount to pursuading some members 
of the jury to relinquish their contention and long 
standing conviction and to bring about a verdict under 
compulsion. 

The plaintiff also says the court erred, under all the 
circumstances of the case in its refusal to grant a new 
trial and also in causing to be entered upon the njiinutes 
of the court judgment in favor of defendants. 

ASSIGNMENT OF ERRORS 

The plaintiff assigns as error committed by the Trial 
Court in this case the following: 

1. Refusal to allow examination of the jurors On their 
voir dire as to whether any of them were engage^ in the 
insurance business. 

2. Withdrawal, of its own motion, of a woman juror 
after the trial had begun. 

3. Allowing evidence to be introduced by defendants 
affirmatively and also on cross examination of plaintiff’s 
witnesses beyond the scope of direct examination, 
tending to prove abortion and miscarriages without any 
showing and evidence tending to prove a direct relation 
between such things and the injuries complained of. 

4. Refusing to admit documentary evidence tending to 
prove actual legal responsibility of the defendants for 
the damages and injuries complained of by the plaintiff. 

5. Directing a verdict for the second, third a^id last 
defendants. 
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6. Allowing a medical witness of defendants, who had 
just completed his testimony, to exhibit to the jurors a 
page in his note-book, not introduced in evidence, pur¬ 
porting to contain an entry tending to prove plaintiff 
had told him she had a miscarriage, and allowing the 
witness to testify orally concerning said note-book, 
beyond the hearing of plaintiff's counsel, and without 
plaintiff's counsel having had an opportunity to cross 
examine, permitted said testimony to be considered by 
the jury. 

7. Failure to instruct the jury in substance as re¬ 
quested by plaintiff’s attorney. 

8. Instructing the jury in such language, after the 
jury had deliberated about four hours, under all the 
circumstances, to be tantamount to persuading some of 
them to relinquish definite and long sustained convic¬ 
tions, and to bring about a verdict under compulsion. 

9. Refusal to grant motion for a new trial and causing 
to be entered on the minutes of the Court, judgment in 
favor of the defendants. 

ARGUMENT 

1. The Court Erred by Refusal to Allow Examination 
of the Jurors on Their Voir Dire as to Whether 
Any of Them -were Engaged in the Insurance 
Business. 

The list of the names, ages, occupations and addresses of 
the prospective jurors which was submitted to counsel 
included a 4 ‘supervisor/’ a “real estate broker,” several 
“salesmen”, and several “clerks,” who afterwards served 
as jurors in this case (R. 27-2S), any or all of whom if 
engaged in the liability insurance business very likely 
are biased or prejudiced against the plaintiff in her 
action for damages, particularly as it is now a matter of 
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common knowledge that many defendants in suclp cases 
are insured against damages, and some of theih may 
be employees of the company insuring the defendants 
herein, and subject either to peremptory challenge or 
challenge for cause. 

During the examination of the prospective juijors on 
their voir dire , but out of their hearing, plaintiff’s counsel 
requested permission of the court to question said pro¬ 
spective jurors as to whether any of them was engaged in 
the insurance business, w^hich permission was refined by 
the court over objection of plaintiff’s counsel and an ex¬ 
ception to said ruling was noted. (R. 28). It is earnestly 
insisted that the said ruling is an abuse of judicial 
discretion. 

The overwhelming majority of the courts sustain the 
right of counsel for the plaintiff, in an action for personal 
injuries, in good faith, to interrogate the jury upon their 
voir dire as to their, or their relatives possible connection 
with, or interest in liability insurance companies, for the 
purpose of intelligently exercising his right of challenge 
with a view of procuring a jury free from bias or preju¬ 
dice, even though such inquiries may develop a suspicion 
in the minds of the jury that the defendant is protected 
by insurance. Many of such authorities uphold hjs right 
to interrogate jurors on their voir dire as to any interest 
they, or their relatives, may have in a particular liability 
insurance company. In Cement Co. vs. Hatt, Admr., 
231 Fed. (1916), 611, 618, the court says: “The weight 
of authority favors the allowance of such questions and 
answers where the questions appear to be presented in 
good faith and for the purpose only of ascertaining the 
fitness of persons summoned as jurors;” citing among 
many other cases: Gerard vs. Grosvenordale Co., 82 
Conn. 271; Foley vs. Cudahy Pkg. Co., 119 Iowa 246; 
Iroquois Furnace Co. vs. McRae, 191 Ill. 340; (ploff vs. 
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Kokomo Brass Works, 43 Ind. App. 642. Further con¬ 
tinuing its opinion, the court said: “The record here is 
open to fair inference that a considerate exercise of the 
right of challenge was the sole object of the course 
pursued and consequently there was neither abuse of 
privilege nor of discretion in impaneling the jury. It is 
not sufficient excuse to say that the jurors were never¬ 
theless advised of the possible existence of indemnity; 
this is simply to suggest the marked distinction between 
the two classes of decisions before cited. The reason 
for the one class is to protect a right, the reason for the 
other is to guard against a wrong. In other words, any 
question tending to reveal possible interest or bias of a 
person offered as a juror is admissable because of its 
relevancy to the matter and of his fitness for service; the 
circumstance that the question has the additional effect 
of suggesting the existance of a fact irrelevant to the 
merits of the case (indemnity in this instance) is not an 
uncommon occurrence; this, however, is to be remedied 
through precautionary instructions of the court. But 
such a question and the testimony said to be elicited, as 
well as their entire effect, become inadmissable when 
offered in the course of trial because of total irrelevancy. 
The present plaintiff in error relies upon decisions pert¬ 
inent to the latter situation; they are not applicable to 
the instant case. Judgment is affirmed with costs." 

In Electric Corp. vs. Snowden, 38 Fed. (2d) 599 (1930), 
an action for personal injuries, and citing with approval 
the above case of Cement Co. vs. Hatt. Admr., the court 
said there was no abuse of discretion in permitting counsel 
for plaintiff to interrogate the jurors on their voir dire as 
to whether any of them (1) owned any stocks or bonds of 
the American Mutual Liability Insurance Co., of Boston; 

(2) were in any way connected with that company; and 

(3) if any of them knew any officer or employee of that 
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company. No juror indicated that he held anyj stock or 
bonds of the company, was in any way connected with 
it or knew any of its officers or employees. This question 
is exhaustively treated in the annotation in 56 }4. L. R., 
1454, and 74 L. R. A., 860; and see also Autletz i\s. Smith, 
97 Minn. 217, w^herein plaintiff’s attorney was allowed 
to ask defendants’ attorney the name of the insurance 
company defending the case in order to properly examine 
the jurors on their voir dire; and Spoonick vs.\ Backus, 
89 Minn. 354, wherein plaintiff’s attorney was allowed 
to call and interrogate defendants’ attorney wjth refer¬ 
ence to indemnity insurance of defendant in order to 
enable plaintiff’s attorney to get an impartial jury by 
questioning prospective jurors on their voir dire. In 
Williamson vs. Hardy, 47 Calif. App. 619, it Was held 
proper for plaintiff’s attorney to ask prospective jurors 
if they held any stock in the Western Indemnity Co., 
known by plaintiff to be secretly defending the case. In 
Cozad vs. Raish Imp. Co., 175 Cal. 619, plaintiff’s 
counsel was permitted to ask a prospective juror if he 
was not an intimate friend of the secretary of tfie insur¬ 
ance company known to be defending the case, so as to 
exercise a peremptory challenge. See also 35 Corpus 
Juris. Secs. 434 and 439, pp. 387 and 394, and cases 
therein cited. 

From the foregoing authorities a clear distinction is 
made in the principle governing examination of prospec¬ 
tive jurors on their voir dire and the principle governing 
introduction of evidence after the jury has been im¬ 
paneled and sworn tending to prove defendants, in 
personal injury cases, are insured. In the cases of Brooke 
vs. Croson, 61 App. D. C. 159, and Capital Traction Co. 
vs. Holtzman, 27 App. D. C., 125, the court has definitely 
decided that such evidence on behalf of plaintiff after 
jury has been impaneled and sworn must be excluded 

i 
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but those cases in no way settle the principle contended 
for by plaintiff in the present case. 

2. The Court Erred in its Withdrawal of a Woman 
Juror After the Trial had Begun. 

Upon conclusion of the examination of the prospective 
jurors on their voir dire, the jury from among them, 
consisting of eleven male jurors and one female juror, 
including Don W. Slauson and Miss Norma B. Gillchrest, 
was regularly impaneled and sworn (R. 28), in the selec¬ 
tion whereof counsel for plaintiff exhausted his peremp¬ 
tory challenges. Counsel for the respective parties made 
their opening statements to the jury. Before excusing 
the jury until the following morning, the court, upon 
cause shown and with consent of counsel, excused said 
juror Don W. Slauson from further duty on the jury and 
postponed the selection of another juror until the follow¬ 
ing day. (R. 2£). At the commencement of further 
hearing in this cause, the following morning, and out of 
hearing of the jury, counsel for defendants informed the 
court there were ten male jurors and one unmarried 
female juror and suggested, in view of the character of 
testimony concerning plaintiff's injuries, it might be 
embarrassing for a lone single woman to serve and she 
ought to be excused. Thereupon the court announced 
its intention to withdraw said female juror, Miss Norma 
B. Gillchrest, to which plaintiff's counsel objected on the 
ground that said juror was one of the panel sworn in and 
had served on this case during the preceding day and 
that she was better able (than male jurors) to understand 
and explain to the other jurors the genital organs of 
women and the effects of injuries thereupon. The court 
then of its own motion (R. 20), over objection of plain¬ 
tiff's counsel, withdrew the said woman juror. There¬ 
upon, the court announced it would either discharge the 
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remaining ten jurors and obtain a new panel ot the trial 
would proceed with said ten jurors. Whereupop, counsel 
for the respective parties agreeing thereto, the trial pro¬ 
ceeded with said ten male jurors (R. 28, 29). 

The error of the court in withdrawing said female juror 
without the consent of plaintiff’s counsel is abuse of 
judicial discretion. It is not cured by plaintiff s counsel 
thereafter consenting to the trial with the remaining ten 
jurors, the damage could not be remedied. 

The Act of Feb. 26, 1927, Sec. 215-a of the D, C. Code 
(D. C. Code 1929, T. 18, Sec. 358), provides a& follows: 
“No person shall be disqualified for service as p juror or 
jury commissioner by reason of sex but the provisions 
of law relating to the qualifications of jurors and exemp¬ 
tion from jury duty shall in all cases apply to women as 
well as to men; provided, that such service shall not be 
compulsory on any woman.” 

In Fall vs. U. S., 60 App. D. C., 124,129, this court held 
there was no error in the ruling of the trial coi|rt and it 
was within the discretion of that court at that stfige of the 
proceedings to dismiss from the jury a woman upon her 
request. The jury had not been sworn and defendant 
had not therefore been placed in jeopardy. In the Fall 
case this court cited Welch vs. Tribune Pub. Co., 83 
Mich., 661, wherein it was held that the judgd has not 
the “right to reject a qualified juror with whom the 
parties are satisfied unless for sufficient cause; find such 
cause should appear on the record.” In the Fall case, as 
stated by this court, the cause was the exercise by the 
woman juror Duke of her statutory right to be excused 
from service and this clearly appears upon the record; 
and this constituted sufficient cause to justify the action 
taken by the court, and in said case this court cited with 
approval Horton vs. U. S., 15 App. D. C., 310, in which 
the court held “an accused person brought to trial ac- 
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quires no vested right to have a particular member of the 
panel sit upon the trial of the case, until, at least, he 
shall have been accepted and sworn.” 

In the report of Chedurck vs. Hughes, Carthew, 464, a 
prohibition to state a suit against the schoolmaster for 
keeping a school without a license, there is the following 
note: “Xota, per Holt, Chief Justice, at the sittings in 
Westminster, 9 Xovemb., 1698. in a case of perjury tried 
before him between the King and Perkins, he said, that 
it was the opinion of all the judges of England upon 
debate between them (1) In capital cases a juror cannot 
be withdrawn, ‘tho the parties consent to it; (2) That in 
criminal cases, not capital, a juror may be withdrawn if 
both parties consent but not otherwise; (3) and that in 
all civil cases a juror cannot be withdrawn but by con¬ 
sent of all parties.” 

In the case of Welch vs. Tribune Pub. Co., 83 Mich., 
661, above mentioned, on appeal by plaintiff from judg¬ 
ment for defendant in an action for libel, the court 
further said “the exercise of the power to discharge a 
juror by the circuit judge of his own volition is not a 
matter of discretion. It must be based upon some cause. 
It will not do to hold that a circuit judge may without 
assigning any reason discharge jurors at his mere will or 
caprice. If he may so discharge one juror, he may dis¬ 
charge a dozen, and compel parties, after they have ex¬ 
hausted their peremptory challenges, to accept such a 
jury as he is satisfied with. Counsel for defendant con¬ 
tends the record doesnot show that plaintiff wasprejudiced 
and that the presumption is in favor of judicial action. The 
record does disclose that the juror was one of the regular 
panel, and it further discloses that talesmen were resorted 
to in order to fill the panel which tried the cause. The 
law has provided measures for the selection and return of 
jurors to serve in the trial of causes, and a party has a 


right, if there be no legal objection to the jurors so 
returned, to have his cause tried by jurors so selected, 
unless rejected in a manner provided by law.” The only 
cause for withdrawing a juror in a civil case is ^surprise 
on the trial, and a motion therefor cannot be based on 
matters happening prior thereto. Osborne vs. Stephen¬ 
son, 36 Ore. 328. 

In Hildreth vs. City of Troy, 101 N. Y. 234, the court 
held, “The rejection of a competent juror is gtound of 
error, although the jurors who actually try the case are 
competent. It is the right of a party to require that the 
range of selection shall not be limited by excluding with¬ 
out cause a competent juror. It is said no injury re¬ 
sulted to the defendant from the erroneous exclusion of 
the city jurors since a competent jury actually ttied the 
case. The court cannot say that the trial would have 
resulted differently if the city jurors had been excluded. 
On the other hand the contrary cannot be affirmed.” 
See also Mahoney et al vs. S. F. & S. M. Ry. CoJ(1895), 
110 Cal. 471. 

Under the statute in force and effect in this district, 
said woman juror, Miss Nonna B. Gillchrest, must have 
been excused had she so requested, even without stating 
her reason therefor. The record in this case does not 
show that she ever made any such request; and she did 
not so request. She served and was willing to cbntinue 
to serve of her own volition. Yet the court, at tljie mere 
suggestion, not on motion, of defendants’ counsel, and 
of its oini motion (R. 20), not only without the cohsent of 
plaintiff’s counsel but over the objection of plaintiff’s 
counsel, withdrew said woman juror. In so doing, it is 
respectfully submitted that under the authorities cited 
the court was without the power of discretion under the 
circumstances to excuse said juror. 
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3. The Court Erred in Allowing Evidence to be Intro¬ 
duced by Defendants Affirmatively also on 
Cross-examination of Plaintiff’s Witnesses Be¬ 
yond the Scope of Direct Examination, Tending 
to Prove “Abortion” and “Miscarriage” without 
any Showing and Evidence Tending to Prove 
a Direct Relation between Said Things and the 
Injuries Complained of. 

6. The Court Erred in Allowing a Medical Witness of 
Defendants’, Who Had Just Completed His 
Testimony, to Exhibit to the Jurors a Page in 
His Note Book not introduced in Evidence, 
Purporting to Contain an Entry Tending to 
Prove Plaintiff Had Told Him She Had Had a 
Miscarriage, and Allowing the Witness to Testify 
Orally Concerning Said Note Book Beyond the 
Hearing of Plaintiff’s Counsel, and, Without 
Plaintiff’s Counsel Having Had an Opportunity 
to Cross-examine, Permitted Said Testimony 
to be Considered by the Jury. 


Plaintiff on her direct examination testified fully 
(R. 29 to 35 and as hereinbefore set forth pp. 2-7) concern¬ 
ing the accident of November 19, 1927, in which she was 
injured, her health prior thereto, the injuries sustained 
by her, and her physical condition thence to the present 
time. In her said testimony there is no mention what¬ 


soever of “abortion" and “miscarriage'’, or any suffering 


therefrom, but to the contrary, except for a few weeks 


in January and February, 1927, when she was anemic 
and in a run down condition, that she had been for 


several vears and down to the time of said accident in 


good health: and this testimony is corroborated by that 
of Dr. Joseph D. Rogers (R. 51), now deceased, and 
others. On cross-examination, and over objection and 
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exception of plaintiff’s counsel (R. 37), plaintiff was 
obliged to reply to questions propounded to her by 
defendants’ counsel in regard to such things although 
they were not issues in the case, and in response thereto, 
in substance, testified (R. 37): That she did |not in 
September, 1924, endeavor in the presence of hen sister- 
in-law, Mrs. Agnes Williams, to perform an abortion 
upon herself, that a physician (named) was not called in 
on that occasion to attend her for any such thing; that 
she did not have a miscarriage in September, 1925; 
that a certain other physician (named) never was called 
in to attend her for anything of that character; that 
she made no complaint of that nature to said physician; 
that she may have been menstruating on either of said 
occasions but could not say; and that said physicians 
made no examination. On direct examination j of Dr. 
Robert Young Sullivan, a witness for plaintjiff (R. 
60-64 and as hereinabove set forth pp. 2 -23), he 
he examined her on May 4,1928, and operated oi 
of her genital organs January 9, 1929; and also testified 
concerning the condition in which he found h^r said 
organs, and that the condition, in his opinion, was due 
to the blow over the area of her right ovary sustained 
by her in the aforesaid accident, and that if any of the 
conditions which he found were not directly caused by 
said blow they were present before the accident, that 
they then were latent and unknown to plaintiff or her 
physician until the time of said operation an(l were 
aggravated and made acute by said blow and produced 
her permanent injuries. Nothing was said by him 
either in his direct testimony concerning such things 
as “abortions” and “miscarriages” but, he top, over 
objection and exception of plaintiff’s counsel, oil cross- 
examination (R. 64), was obliged to answer questions 
by defendants’ counsel concerning such things and he 


tjestified 
i certain 
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testified, in substance: That abortion and miscarriage 
would affect his opinion as to the cause of conditions 
he found; that infection is feared where an operation 
is self-inflicted, and if it occurred in this case he w^ould 
give it credence regarding some of the symptoms upon 
w'hich he based his opinion. On his re-direct exami¬ 
nation (R. 64) he testified that his observation and 
examination of plaintiff both in his office and at the 
operation would make him believe she had never had 
infection in her genital organs. 

From the foregoing testimony of plaintiff and her 
witnesses, Dr. Rogers and Dr. Sullivan, it is clearly 
shown that the plaintiff never prior to the accident of 
November 19, 1927, had any infection whatsoever in 
her genital organs; that nothing untoward occurred to 
her between the time of her examination by Dr. Rogers 
in February, 1927, and the time of said accident; that 
had any such infection existed Dr. Rogers would have 
found it when he made his examination. Such cross- 
examination was highly improper; and that the ruling 
of the court, over objection and exception of plaintiff’s 
counsel, permitting such matters to be brought out on 
cross-examination of plaintiff and of her said witnesses 
is reversible error, is evident. 

The rule applicable in this instance is that so well 
established by the Supreme Court of the United States 
in Phila. & Trenton R. R. Co. vs. Simpson, 14 Pet. 
44S, at page 461, wherein Mr. Justice Story delivering 
the opinion of the court stated: “Now*, certainly these 
statements, if objected to by the defendants, would 
have been inadmissible upon two grounds: first, as 
mere hearsay,; and secondly, upon a broader principle 
now well established, although sometimes lost sight 
of in our loose practice at trials, that a party has no 
right to cross-examine any witness except as to facts 
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and circumstances connected with the matter^ stated 
in his direct examination. If he wishes to Examine 
him as to other matters, he must do so by making the 
witness his own and by calling him as such in the sub¬ 
sequent progress of the cause.” 

The rule as laid down in the Phila. & T. R. r[ Co. vs. 
Simpson, is followed by the Supreme Court in Houghton 
vs. Jones, 1 Wall. 702, and Wills vs. Russell, 1Q0 U. S. 
(Otto) 625. See also 1 Greenleaf on Evidence 591, 
Secs. 445 to 447, and 1 Wharton on Evidence 477, 
Sec. 529. And this court in Wash. & Old Dominion 
Ry. vs. Smith, 53 App. D. C., 184, stated: “If contra¬ 
dictory statements are made by plaintiff, proof of that 
fact can only be submitted as part of defendant’s case 
and not by way of cross-examination of plaintiff’s 
witnesses unless such witnesses are accepted for the 
purpose as witnesses for the defendant.” 

The only other testimony in this case as to the alleged 
abortion and miscarriage undergone by the plaintiff was 
that of Mrs. Agnes Williams, plaintiff’s sister-in-law, a 
witness on behalf of defendants, who, on he^ direct 
examination, testified (R. 85) over objection of plaintiff’s 
counsel, that in July, 1924, witness and plaintiff ajnd their 
respective children were living together; that tl^ey were 
then separated from their respective husbands; that in 
1924 the witness saw plaintiff produce a miscarriage 
upon herself, and a doctor (named) was called t<p attend 
her; plaintiff did not remain in bed long; witness and 
plaintiff continued to live together thereafter; and that 
in September, 1925, plaintiff admitted to witness she was 
pregnant and had all signs thereof, witness Saw the 
foetus; witness alleged plaintiff said this miscarriage was 
produced by some woman; that two doctors we^e called 
in attendance upon her. That in the spring of 1926 the 
plaintiff and witness separated but continued friendly 


i 
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family formalities; that witness ceased to see plaintiff 
just before the trial of witness’ divorce case in February, 
1928; they had maintained friendly relations until that 
time; that plaintiff testified against the witness and had 
not been seen by witness since. On cross-examination 
witness testified that at witness’ divorce trial she did 
not say “that the plaintiff therein was a good woman or 
she (witness) would not have permitted her to take care of 
her (witness’) children; and that she (witness) told her 
daughter, Frances, to keep out of this case; that she 
knows nothing about it and told her to keep away from 
the court at the trial of the present case. That witness 
met her sister-in-law Mrs. Anne Evelyn Smith, in a ten 
cent store near Christmas, 1929, and that she did not say 
to Mrs. Smith on that occasion that she (witness) knew 
the accusations that plaintiff had had miscarriages were 
untrue but that she (witness) intended to punish plaintiff 
and get even with her for what she had testified against 
witness in witness’ divorce case. The said testimony of 
the witness, Agnes Williams, is flatly contradicted by the 
testimony, in rebuttal, of plaintiff (R. 104), of Evelyn 
Smith (R. 102), and of Henry M. Fowler (R. 104), 
wherein they testified that the said witness, Agnes 
Williams, at her trial for divorce in February, 192S, 
testified that plaintiff herein was a good woman or she 
(witness) would not have permitted her to take care of 
her children; and that said Agnes Williams when she met 
said Mrs., Smith in a ten cent store about Christmas, 
1929, did say the accusations which she (Mrs. Williams) 
had made against plaintiff, with regard to plaintiff 
having undergone miscarriages, were false and that she 
(Mrs. Williams) intended to pursue plaintiff and punish 
her because of her having testified against witness in her 
divorce case. And defendants’ said witness, Agnes 
Williams, not only cautioned her daughter not to attend 



I 


55 

the trial of this case but also attempted to thwart the 
service of summons of the trial court upon her said 
daughter, Frances Williams, as proven by the testimony 
of E. E. Mullins, Deputy United States jMarshal, 
(R. 101), a disinterested witness on behalf of plaintiff, 
who, in rebuttal, testified that on Monday, June|27, 9132 
(during the progress of the trial of this cause pp. 31-34), he 
had a summons for service upon said Miss Frances 
Williams at the Frigidaire office; he called therd to per¬ 
form his duty and inquired for said witness of said Mrs. 
Agnes Williams, witness’ mother; that Mrs. Williams 
said, “What do you want with her? You are f^om the 
Marshal’s office aren’t you? She is not in.” The witness 
said, “I am coming in. You told me the lady w4s not in 
Saturday.” Mrs. Williams replied, “Well she ife not in 
yet; she may go to court before she comes in.” That 
witness sat in the hall and waited about half an hour 
when he again went into the office and saw sajd Miss 
Frances Williams, whom he did not know, sittihg at a 
desk about six or eight feet away from her mothen, where 
he is positive she was sitting when he first went i^ito the 
office and that she was there all the time while he was 
waiting. That he then served the summons upon her. 
Said Miss Frances Williams appeared at court in response 
to said summons and was called as a witness on behalf 
of plaintiff but her testimony (R. 102) was natjurally, 
under the circumstances, of no account. She <^id say 
however that she did not see the deputy when he first 
came to speak with her mother; that she was then up¬ 
stairs; and denied having ever heard a conversation 
between her mother and sister Marie concerning plaintiff. 

Dr. G. Browne Miller, a witness on behalf of de¬ 
fendants, who had made several vaginal examinations of 
plaintiff on behalf of defendants, the first of whicjh was 
June 20, 1928 (R. 89, 94 and hereinbefore fully set forth), 
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on which occasion, according to the testimony of plain¬ 
tiff (R. 100) and of her gynecologist Dr. Robert Young 
Sullivan (R. 100), her said specialist was present. The 
said witness testified he does not remember whether Dr. 
Sullivan was there at that time or not, but he does not 
deny that Dr. Sullivan was present; that plaintiff gave 
him a history of her case and her condition, and in so 
doing said she had one child and that she had had one 
miscarriage. On cross-examination and in reply to a 
question by plaintiff’s counsel as to whether the witness 
is positive that plaintiff had told him she had had a mis¬ 
carriage, the witness, referring to notes in his book (not 
introduced in evidence) said, “It is written here, at the 
time I examined her on June 20, 1928; there are certain 
headings in this book; I did not take her full history of 
her general health and all that sort of thing, simply 
because I examined her for this purpose. I see under 
heading ‘menstrual history’ is shown this stain mark; 
‘children,’ I have it ‘par,’ which means one child, and 
‘pari’ means more than one and so on; and under ‘par’ I 
have one and under ‘miscarriage’ I have got one. They 
were written at the time I asked her a question relating 
to her complaint in the office on June 20, 1928. Witness 
further testified that he had no notes showing that plain¬ 
tiff had said when said miscarriage took place; he does 
not know what she told him; he simply has that note; 
that miscarriages in women are not uncommon and are 
caused by various things, perhaps a nervous shock might 
produce one, not often; that after effects of the ordinary 
miscarriage do not leave an infection, generally speaking, 
not as a rule; that infection does occur, especially if the 
miscarriage has been brought on; that the condition he 
found in plaintiff’s right tube and ovary might have 
resulted from miscarriage; he does not think it would 
come from a blow, a blow would not ordinarily do it; 
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that he had made the aforesaid notes in his book himself. 

Whereupon, counsel for defendants asked if the jury 
might see the heading at the top of the pagej of said 
witness’ said book, whereon the witness had testified he 
made the aforesaid entry of one miscarriage and one 
birth. Counsel for plaintiff objected to the boqk being 
handed to the jury as confirmatory of what the doctor 
(witness) had testified. The court overruled said objec¬ 
tion, allowed plaintiff’s counsel an exception thereto and 
permitted the witness to exhibit said book to tjie jury. 
Thereupon counsel for defendants instructed the witness 
to turn to plaintiff’s page. The witness exhibited the 
note-book to the jury and in an undertone made state¬ 
ments concerning the same out of the hearing of plaintiff’s 
counsel. Plaintiff’s counsel then inquired “Is the reporter 
getting the doctor’s (witness) testimony?” to which the 
reporter replied, “No, I cannot hear what he says.” 
Thereupon the witness was excused. (R. 93-94)]. 

Dr. Charles Stanley White, an expert witness oiji behalf 
of defendants and who made no examination of plaintiff, 
testified (R. 95-96) that in his opinion a blow of any 
sort in the region of the groin, inguinal region, cannot 
cause chronic endocervcitis and would not cause a 
cystic ovary (such as plaintiff was afflicted with); that 
it frequently follows in the case of a woman who is 
pregnant and had a child born; that the ligaments are 
stretched and the uterus retroverted; the retrb verted 
uterus with lascerations of the cervix will produce an 
endocervicitis; that miscarriage is often attended with 
infection, and this infection, if the patient survives it, is 
likely to leave a condition of a chronic nature. That, 
however, has no relation to a cystic ovary. A cystic 
ovary is not an infectious degeneration of the ovaries, it 
is a change but not an infection. What the change is 
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produced by, he does not know, but he does not believe 
that trauma has anything to do with it. 

In rebuttal, plaintiff (R. 100) and Dr. Sullivan (R. 100) 
testified that Dr. Sullivan was present at the aforesaid 
first examination of plaintiff by Dr. G. Browne Miller and 
that plaintiff did not say to Dr. Miller, while Dr. Sullivan 
was there present, that she (plaintiff) had had a mis¬ 
carriage. 

From the substance of all the testimony with regard to 
‘‘miscarriage’’ and “abortion,” admitted over objection 
and exception on behalf of plaintiff, it is clearly shown 
that the plaintiff never prior to the accident of November 
19, 1927, had!any infection whatsoever in her genital 
organs, that nothing untoward occurred to her between 
the time of her examination by Dr. Rogers in February, 
1927, and the time of said accident, that had such in¬ 
fection existed. Dr. Rogers would have found it when he 
made such examination; that the only testimony tending 
to show to the contrary is that of Mrs. Williams, plain¬ 
tiff's sister-in-law, who, to say the least, was a biased 
and prejudiced witness probably settling her grudge 
against plaintiff because plaintiff had testified against 
her in the trial of Mrs. Williams’ divorce case. It is also 
shown by the testimony of Deputy U. S. Marshal 
Mullen that said witness further attempted to hamper 
the trial of plaintiff's case in her effort to prevent the 
deputy marshal from serving Mrs. Williams’ daughter 
with process for her attendance as a witness for plaintiff 
in this case. It is also evident from the above stated 
testimony of Drs. White, Miller, Mitchell and Sullivan 
that a condition such as that with which plaintiff is 
afflicted could be caused from infection induced by any 
one of several 'things, among them miscarriage or abor¬ 
tion. In the present case the defendants directed their 
efforts exclusively to miscarriage and abortion and have 
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emphasized the same to the utmost without ahy proof 
whatsoever; even if plaintiff had suffered miscarriage or 
abortion, there is no proof that infection followed. And, 
therefore, defendants have failed to prove that her 
condition is in any way due to such things. It is re¬ 
spectfully submitted that the entire case is saturated 
with this collateral matter improperly allowed to have 
been introduced into the case and is a collateral matter 
having no bearing whatever upon the issues joinec}. 

It is also respectfully submitted that the couK erred 
in permitting, over the objection and exception of 
plaintiff, defendants’ witness Dr. G. Browne Miller, to 
exhibit to the jury his note-book allegedly containing 
an entry showing plaintiff had had one miscarriage, and 
permitting the testimony of said witness with regard to 
said entry, in an undertone and inaudible to others than 
said jurors, to be considered by the jury without plain¬ 
tiff’s counsel having had an opportunity to cross- 
examine the witness upon said testimony. 

4. The Court Erred by Its Refusal to Admit Documen¬ 

tary Evidence Tending to Prove Actual Legal 
Responsibility of the Defendants for the Dam¬ 
ages and Injuries Complained of by the Plaintiff. 

5. The Court Erred in Directing a Verdict for the 

Second, Third and Fourth Defendants. 

i 

In the overruling of the demurrer of the last jiamed 
defendant herein, Chestnut Farms Dairy, Injc., to 
plaintiff’s second amended declaration, on, to-wit March 
13, 1931 (R. 13, 14), the law of this case has been 
established. Said declaration, in substance, ^lieges 
that the four defendants are one and the same; that 
their alleged transfers or “sales” of assets constitute a 
merger, by means whereof the defendants attempt to 
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avoid responsibility to plaintiff herein, and in proof 
whereof plaintiff’s counsel proffered in evidence duly 
authenticated documents from the office of the Secretary 
of State of Delaware, records of the Recorder of Deeds 
of the District of Columbia, official file of the Library 
of Congress, and Public Document No. 41813 containing 
testimony of Henry M. Brawner, Jr., before the Sub- 
Committee on Agriculture and Forestry of the United 
States Senate, February 18, 1931, then investigating 
retail prices of milk and other dairy products, which 
said documentary evidence the court, over objection 
and exception of plaintiff’s counsel, erroneously ex¬ 
cluded (R. 73, 74, 75), and also, over objection and 
exception of plaintiff’s counsel, the court erroneously 
directed a verdict in favor of the second, third and 
fourth defendants (R. 105, 106). The second defendant 
was but a change in name of the first defendant (R. 74). 
That the trial court itself had misgivings in so excluding 
the aforesaid testimony and in instructing the verdict 
for the second, third and fourth defendants, is clearly 
shown as follows: After the jury had been charged Jby 
the court and had retired to the jury room, the court 
announced to counsel that in overruling defendants’ 
demurrer to plaintiff’s second amended declaration 
herein, Mr. Justice Stafford had established the law* 
in the case and now the court felt constrained to follow 
the law so established in the case and would not direct 
a verdict in favor of the National Dairy Products 
Corporation, Brawner Dairy, Inc., and the last Chestnut 
Farms Dairy, Inc., defendants in this case. But 
thereafter the court remarked, addressing plaintiff’s 
counsel, “Mr. Baker, I say that I will adhere to my 
former ruling and you can have your former exception.” 
Thereupon Mr. Baker objected and saved an exception 
to said ruling (R. 111). 
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In Eichelberger vs. Arlington Building, life. et al, 
52 App. D. C., 23, this court held, at page 25> “A cor¬ 
poration is a distinct entity and property acquired by 
it belongs to it, not to the stockholders. . .] . But 

there is an exception to the entity rule where if it is 
recognized it would result in permitting illegality, fraud 
of injustice. In other w T ords, since the franchise is 
granted by the state for a useful and valid purpose, it 
may not be employed to further wrong. Where it is 
so employed, the law’ will disregard the rule, gb behind 
the fiction and treat the stockholders as if the cor¬ 
poration did not exist.’’ In Colonial Ice Cream Co. 
et al. vs. Southland Ice Utilities Corp., 60 App. D. C. 
320, this court said: “We think an examination of the 
record will sustain the conclusion of the trial court 
that the sale of the assets of the Zero Co. to the Zero 
Ice Cream Co. w’as in its essence nothing less than a 
continuation of the business of the former company 
under a new r name and w r e do not think the retention 
by the Zero Company of its charter as a corporation 
of itself tended to make it any the less extinqt as an 
active entity, and, in these circumstances, w|e think 
its assets must be followed in the hands of the new 
company and that these constitute a trust fpnd for 
the payment of the creditors of the Zero Co.” 

7. The Court Erred by its Failure to Instruct the Jury 
in Substance as Requested by Plaintiff’s Attorney. 

At the conclusion of the court’s charge to the jury (here¬ 
inbefore set out pp. 35-39) and before the jury had retired 
to its jury room, the court inquired of counsel if there 
w’as anything the court had overlooked in giving said 
charge, and thereupon counsel for the plaintiff said 
“Your honor failed to touch upon latent injuries which 
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might have been aggravated by this blow”, to which 
the court replied, “I did that”, and addressing the jury 
said, “You may retire gentlemen.” (R. 111). A fair 
reading of the aforesaid charge fails to disclose wherein 
the court, in substance or otherwise, charged the jury 
with reference to aggravation of latent ailments, if any, 
in plaintiff’s genital organs, having been aggravated 
and accelerated and made acute by the blow received 
over the area of her right ovary in the accident of 
November 19, 1927, resulting in suffering and permanent 
injuries to her said organs. The court’s failure to so 
charge the jury was error. 

8. The Court Erred in Instructing the Jury in Such 
Language, after the Jury Had Deliberated about 
Four Hours, under all the Circumstances to be 
Tantamount to Persuading Some of Them to 
Relinquish Definite and Long Standing Con¬ 
victions and to Bring about a Verdict Under 
Compulsion. 

At the conclusion of the court’s charge to the jury, 
the jury retired to the jury room and after deliberating 
almost four hours the jury returned into open court 
(R. 111). Whereupon, the court inquired of the jury 
whether it had been able to reach its verdict, to which 
the foreman replied that it had not. Thereupon, the 
court further instructed the jury as follows: 

“Gentlemen, this case has taken a great deal 
of time and has been rather expensive to the 
parties. There are only ten of you to get to¬ 
gether instead of the usual twelve. It seems 
to me that if you will make a real effort to get 
together you might do so. Of couse, none of 
you should return a verdict against your con¬ 
scientious conviction but I think you should 
listen to what the others have to say. Listen 
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to the discussion of the evidence and s^e if you 
can reach a conclusion and get this ca^e out of 
the way. It is expensive to the litigants and 
it will be very expensive to have this case retried. 
I think that if you can conscientiously get 
together you should do so. There ari ten of 
you instead of the usual twelve. Go back to 
consider this a little further and I think that you 
will agree upon a verdict.’’ | 

The jury then retired from the court room add after 
an interval of only seven minutes returned to tde court 
room (R. Ill, 112) and announced its verdict }n favor 
of the first defendant and its verdict as theretofore 
directed by the court in favor of the second, tljird and 
fourth defendants. It is impossible for the Reporter 
to describe the emphasis placed upon the language of 
the court in his said charge: “Gentlemen, ttyis case 
has taken a great deal of time and has been rather 
expensive to the parties. . . . It is expensive to 

the litigants and it will be very expensive to have this 
case retried. I think that if you can conscientiously 
get together you should do so. There are ten of you 
instead of the usual twelve. Go back and consider this 
a little further and I think you will agree upon a verdict.” 

It is not a matter of proper concern by either the court 
or the jury what the future fortunes of the jparties 
litigant may be and that reason insisted upon by the 
court here why the jurors should reach a verdiqt was 
without the province of the jury and beyond ttie dis¬ 
cretion of the court, and was tantamount to pursjiading 
some of the jury to relinquish their contention and long 
standing conviction and bring about a verdict under 
compulsion. That they were so improperly pur^uaded 
or coerced by the court into bringing in a verdict con¬ 
trary to the contention and long standing conviction 
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of some of them is evident from the fact that the jury 
was in disagreement nearly four hours and yet, within 
seven minutes from having been urged by the court as 
aforesaid, including the time of retiring to their jury 
room and their returning into the court room, said 
jurors relinquished their said definite and long sustained 
conviction and acquiesced in a verdict for defendant. 
In effect the verdict was reached by the jury almost 
instanter. The jury evidently was influenced by the 
court’s wishes rather than the evidence in the case 
and they did not take time to consider anything except 
that the court wanted a verdict. 

In St. Louis ik S. F. Ry. Co. vs. Bishard, 147 Fed. 
496, it was held that while it is within the discretion 
of the trial judge to recall a jury after they have been 
in deliberation for a considerable time without reaching 
an agreement, for inquiry as to their difficulty and for 
further instruction if deemed advisable, it is not per¬ 
missible to inquire of them in what proportion they are 
divided, and any instruction in respect to their duty 
to agree, if possible, should be carefully guarded so as 
not to unduly press such duty upon the minority. The 
charge was not sufficiently guarded. Its tendency was 
to bring the one juror to an agreement with the others 
even against the dictates of his own judgment. 

In Barton vs. U. S., 196 U. S. 2S3, 307, the court 
held that where a jury is brought before the court 
because they are unable to agree, it is not material for 
the court in order to instruct it as to its duty and the 
propriety of agreeing, to understand the proportion or 
division of opinion, and the proper administartion of 
the law does not require or permit such question on 
the part of the presiding judge. The trial judge had 
asked the foreman how the jury were divided, not how 
many for conviction or how many for acquittal but the 
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bare proportion of their division, and the answer was 
eleven to one. The court then charged them in the 
words used in the court’s charge in the case df Allen 
w. U. S., 164 U. S. 492. 

In Mahoney et al vs. S. F. & S. M. Ry. Co. (1895) 
110 Cal. 471, which was a personal injury si|xit, the 
jury having deliberated four and one-half hours and 
having returned into court without agreement, the court 
after learning they stood eight to three stated that, in 
case of disagreement all the expense would fall on the 
plaintiffs, who, he stated, were not well off; anq asked 
if he should not reread the charge to the three who 
could not agree; and stated that plaintiff required but 
nine jurors. The trial court then stated to th|e jury 
‘T am going to send you out once more and giv^ you a 
chance to agree. I think that when you appreciate 
the circumstances and situation of the parties, you 

will make one more effort to do it.” Ten to fifteen 

' 

minutes later a verdict for plaintiffs for $10,000 was 
returned. Held by the appellate court that the in¬ 
struction was erroneous as insisting that one of the 
three should yield to the eight. 

In People vs. Sheldon, (1898) 156 N. Y. 268, the court 
held, “To attempt to drive the members of a jury into 
an agreement is beyond the power of the court, and an 
obvious effort to effect a result, and demands a new 
trial”; and this opinion is cited with approval in Picken 
vs. Miller, 59 Ind. App. 115 (1915). ! 

I 

9. And the Court Erred, Under All the Circumstances 
of the Case, in its Refusal to Grant a New Trial 
and also in Causing to be Entered upon the 
Minutes of the Court Judgment in Favor oif the 
Defendants (R. 21). j 
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BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 

Appellant (hereinafter called plaintiff) sued for 
damages for personal injuries claimed to have been 
caused by all four appellees (hereinafter called dlefen- 
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dants) because (a) the driver of a milk wagon left the 
same unattended and without fastening or securing 
either the horse or the vehicle, in violation of Section 
1G, Article 13, Traffic and Motor Vehicle Regulations; 
(b) said horse and vehicle were in rapid motion, on 
the wrong side of the street, and collided with an auto¬ 
mobile in which plaintiff was a passenger; (c) said 
automobile was being carefully and properly operated 
on the proper side of the highway; (d) the collision was 
violent. 

The defense introduced evidence tending to disprove 
everv one of these contentions, raising issues of fact 
for the consideration of the jury with reference there¬ 
to, which issues were properly submitted to the jury 
and determined adversely to her contentions. The de¬ 
fense testimony as to the matters aforesaid appears in 
the record, pp. 77, 78, 81, 95, and 98. 


ASSIGNMENTS OF ERROR. 
Assignment of Error No. 1. 


Plaint ill's first assignment of error is concerned with 
the refusal of the Court to allow prospective jurors to 


be examined on their voir dire as to whether any of 
them were engaged in the insurance business. Plain¬ 
tiff's counsel requested permission to ask the prospec¬ 
tive jurors this direct question, and excepted to the 
refusal of the Court to permit the desired information 


to be elicited in this manner. 

This Court has spoken very emphatically as to the 
impropriety Of permitting the jury to understand that 
an insurance company is defending a case. In Capital 
Construction Company vs. Holtzman, 27 App. D. C. 125, 
this Court reviewed a number of decisions of other 
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3 

i 

i 

jurisdictions, holding that the pertinent questions in¬ 
volved in a suit for damages for personal injuries are 
whether or not defendant was guilty of negligence 
which was the proximate cause of plaintiff's injury, 
and, upon a proper plea, whether or not plaintiff was 
guilty of contributory negligence, and this Court 
approved the language of the opinion in Iverson vs. 
McDonnell, 36 Wash. 73, declaring it to be “improper 
practice in an action for personal injuries for Counsel, 
either by testimony or by remarks made to tile jury , 
to give the jury to understand that an insurance com¬ 
pany is defending the case.” (Italics ours.) 

Certainly questions asked prospective jurorsl in the 
presence of the entire panel from which the jury is to 
be drawn, could not fail “to give the jury to!under¬ 
stand that an insurance company” was defending the 


case. 

In Brooke vs. Croson , 61 App. D. C. 159, this) Court 

held that to permit a jury to know that defendant is 

protected bv insurance “can have no effect buti to in- 
1 


duce a verdict based on the fact that an insurance com¬ 
pany, and not the defendant, must pay the award,” 
and is reversible error. The reason for the exclusion 
from the jury of the fact of insurance being t|ie im¬ 
proper effect which such information will necessarily 
have upon the verdict, certainly such effect is bound 
to result regardless of whether such information is 
acquired before or after the jury is accepted, j 
Counsel for appellant cites certain cases in support 
of his contention, but we believe that the most that 
can be said in support of his position is that the mat¬ 
ter is one resting in the sound discretion of the Trial 
Court, as determined in Raines vs. Wilson (Supreme 
Court of Iowa, 1931), 239 X. W. 36, in which cake the 
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Court held that it was not reversible error to permit 
such question, except where bad faith on the part of 
the examining counsel appears, or when the Trial Court 
has abused his discretion. 

Certain of the authorities determine the propriety 
» 

of said question as dependent upon whether it is asked 
before the jurors are accepted and sworn, or whether 
the matter of insurance is brought into the case after 
the jury has been impanelled. It is difficult to find any 
logical basis for this distinction. The objectionable 
character of the question rests entirely upon the fact 
that it tends to inform the jury that defendant is pro¬ 
tected bv insurance, and that the case is reallv being 
defended by an insurance company. How is this ef¬ 
fect in any wise mitigated by asking the question 
publicly of all of the jurors before they are sworn? 
Such question conveys to all of the prospective jurors 
the objectionable suggestion, and every one of them 
will carry it with him into the jury box. It is not an 
answer to sav that anv juror who admits a connection 
with an insurance company can be eliminated, because 
the suggestion is equally persuasive upon those not so 
connected, and it certainly is not logical to assume that 
the ones actually impanelled will forget the incident 
immediately upon being sworn. All of the authorities 
agree, and this Court has definitely held, that a ques¬ 
tion calculated to develop before an accepted jury the 
fact that defendant is insured will result in a mis¬ 
trial, without reference to whether any member of the 
jury is affiliated with an insurance company, and com¬ 
mon sense would seem to render it immaterial whether 


the thought is implanted in the mind of a juror imme- 
diatelv before he is sworn in the case, or thereafter 
during the progress of the trial. To so hold would be 
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one of those finely drawn distinctions which are purely 
technical, rest upon no logical basis, and upon analysis 
are manifestly in conflict with reason. 

And it is apparent that counsel could have ^asily as¬ 
certained what he wanted to know, without intimating 
that an insurance company was involved in thb matter, 
by the observance of a practice which is comnjionplace, 
which has developed as the result of decisions deter¬ 
mining the impropriety of suggesting the connection 
of an insurance company with the case on hearing, 
and which is followed daily in the trial courts, namely, 
he could have inquired of every prospective juror what 
he did and by whom he was employed, thus giving 
counsel the desired information without the evils at¬ 
tendant upon the method which he sought to pursue. 

The record (pp. 27-28) contains the names, occupa¬ 
tions and addresses of the jurors, and it does not 
appear therefrom that any of them were connected 
with the insurance business. If counsel was hot con¬ 
tent with this list, he could have asked each one his 
business, by whom employed, and previous employ¬ 
ment, which he failed to do. We submit that when re- 
versal is sought because of alleged error, it n^iust be 
made to appear to this Court that proper and reason¬ 
able efforts were made at the trial to avoid errj^r, and 
also that error actually occurred to the prejudice of 
the appellant. Xo such situation is apparent upon 
the record in this case, and therefore we contend that 
the first assignment of error is without merit. 

The Court can not assume that the denial to the 
plaintiff of the right to interrogate the jurors as to 
whether any of them were engaged in the insurance 
business resulted in any harm to plaintiff, and iff coun- 
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sel desired to show that any of the jurors were so 
engaged or that lie was prejudiced by the refusal to per¬ 
mit the question, an affidavit embodying these facts, 
should have been filed, along with the motion for a 
new trial. 

In this connection, the Court’s attention is respect¬ 
fully invited to the case of Annadall vs. Union Cement 
& Lime Company, 42 Ind. App. 264. In that case, an 
action was instituted by the appellant to recover dam¬ 
ages for personal injuries alleged to have been sus¬ 
tained by him while in the service of the appellee. The 
case was tried before a jury and a verdict rendered 
for defendant. 

The error assigned is the overruling of appellant’s 
motion for a new trial, and the only ground relied upon 
for reversal was the refusal of the Trial Court to per¬ 
mit the jurors, while the jury was being impanelled 
to try the case, to answer a question propounded by 
plaintiff’s attorney. The question was, “Gentlemen 
of the jury, 1 I will ask you and each of you, whether 
vou have anv financial interest in the Travelers In- 

V •< 

surance Company U 9 to which question the attorney 
for defendant objected and thereupon the attorney for 
plaintiff stated to the Court that he propounded the 
question for the purpose of determining whether the 
plaintiff would peremptorily challenge any of the 
jurors. Plaintiff’s attorney further stated to the Court 
that in order to determine whether he should make 
such peremptory challenge it would be necessary to 
know the answers of the jurors to said question; that 
defendant company was insured by said Travelers In¬ 
surance Company against any loss that the defendant 
might sustain by reason of this action, and said insur¬ 
ance company was financially interested in the result 


of this action. The Court refused to permit the jurors 
or any of them to answer said question, to which ac¬ 
tion plaintiff at the time excepted. The Court in af¬ 
firming the action of the lower Court, said: I 

I 

“Only errors affecting the substantial rights of 
litigants are causes for reversal. * * t It fol¬ 
lows that the party seeking the reversal has the 
burden of showing that his substantial rights were 
prejudiced by the ruling of which lie complains, 
it has been held in this state that unless the rec¬ 
ord contains the entire voir dire examination of 
jurors the action of the Trial Court, as lieife sought 
to be presented, will not be reviewed. Iii Indian¬ 
apolis Railroad Company vs. Pitzer , 109 Ind. 179, 
the Court said: ‘The appellant propounded a ques¬ 
tion to the person called as a juror and tjlie Trial 
Court refused to permit it to be answered. The 
record does not properly present the point which 
the appellant essays to make upon this ruling, as 
it sets forth only the question asked tli^ juror. 
In order to enable this Court to ascertain Iwhether 
any injury was done the appellant, tlie entire ex¬ 
amination of the juror should have been brought 
into the record. 7 There is no attempt to njiake the 
entire voir dire examination a part of thel record. 
It shows only a single question propounded to the 
jurors collectively and discloses appellant’s ex¬ 
ception to the refusal to permit the question to be 
answered without in any manner disclosing or 
setting forth other questions propounded to and 
answered by the jury in the course of their exami¬ 
nation. The record shows that when the question 
was propounded the jury panel was full, from 
which it may reasonably be inferred thalt other 
questions had been put to the jurors, and it is no¬ 
where shown that other questions were not pro¬ 
pounded to and answered by the jurors. 

“Counsel for appellant recognizes the rule that 
to present error in overruling the challenge of a 
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juror for cause, the record should contain the 
complete examination of the juror, but claims that 
such holding should have no application to the 
case at bar, because, first, the question was asked 
for the avowed purpose of challenging jurors per¬ 
emptorily and not for cause, second, the question 
presented is not one of the competency of a juror, 
but the right of the appellant for eliciting neces¬ 
sary information from all jurors. 

“The appellant had the right to challenge per¬ 
emptorily without reference to qualification. 
Cases are cited by counsel for appellant, among 
them, the case of O'Connor vs. Gill as pi/. 170 Ind. 
428, in which the examination of the juror was 
permitted by the Trial Court, and in which there 
was a verdict against the defendant, the appellant 
seeking in each instance the reversal because of 


the action of the Court in permitting the examina¬ 
tion to be made. It was held in these several opin¬ 


ions that the matter rested in the sound 


discre¬ 


tion of the Trial Court, and, there being nothing 
to indicate a lack of good faith, the judgment 
would not be reversed because of the fact that 
these examinations were permitted to take place. 

“The distinction between tlie cases cited by ap¬ 
pellant and the case under consideration is marked, 
none of them holding that the refusal of the Court 
to permit the inquiry to be made of the jury would 
constitute reversible error. Jt is. however . im¬ 
plied in the cases cited that reversible error conld 
not he predicated on such a ruling, unless it ap¬ 
peared that the pro pounder of the query was in 
some leap prejudiced bp the ruling which would 
necessarily involve a showing that some disquali¬ 
fied juror sat in the case. The motion for a new 
trial in the case at bar was fled tic el re daps after 
the verdict was returned and is not supported bp 
affidavit showing that some disqualified juror sat 
in the case. The failure so to support the motion 
for a new trial serves to emphasize the presump- 
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i 

tion that the case teas determined by impartial 

and qualified jurors•” j 

I 

i 

It is conceded that there is a great contrariety of 
opinion in the various courts as to whether or not a 
question such as was attempted to be propounded to 
the jurors on their voir dire in the instant pase, is 
proper. Practically all of the authorities are unani¬ 
mous in their declaration that the matter rests in the 
sound discretion of the Trial Court, and before rever¬ 
sible error can be predicated either on the allowance 
or the refusal of the question, the person claiming to 
be aggrieved must, in fact, show some resulting harm 
to him. 

In the case of Stewart vs. Brune , 179 Fed. 350, the 
action was one for personal injuries to the plaintiff, 
who recovered a verdict in the lower court. 1 

At the trial counsel for the plaintiff, while conduct¬ 
ing the examination of the jury on voir dirf, pro¬ 
pounded certain questions to a juror as to whether or 
not he was connected with a given insurance coqipany. 
Objection was interposed to the question and, over¬ 
ruled. The court, in holding that the allowance <j>f this 
question was reversible error, said, page 352: 


4 ‘Under the issues formed by the pleadings, and 
in view of the answer of the juror to the first ques¬ 
tion, the purpose of the second question, we think, 
is at once apparent. It was well calculated, as 
suggested by the Supreme Court of Illinois in Mc¬ 
Carthy vs. Spring Valley Coal Company , 232 Ill. 
473, Mo intimate strongly to the jury that tlje ap¬ 
pellant was insured against liability for accidents 
of this character and that the party who would 
have to respond for any judgment which might 
be rendered was the insurance company.’ (Citing 
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Cases) The question whether or not the defen¬ 
dants were insured was wholly foreign to the issue 
being tried, and the plaintiff would have been pre¬ 
cluded from making direct proof of that fact even 
if it existed. This indirect attempt to get before 
the jury extraneous matter or issues that were 
fit reign to the case could not be other than preju¬ 
dicial, intensified in this case bv the Court's in- 
quiring in the presence of the jury, into the rela¬ 
tionship of the defendant’s counsel with parties 
not before the Court, and thus placing counsel in 
the embarrassing position of either making a dis 
closure or admission which he might feel he had 
no legal right to make or, by his silence, take the 
risk of having the jury infer something more 
prejudicial even than the admission sought to be 
extracted would, perhaps, convey. * * * While it 
is quite true that an appellate Court will not ordi- 
narilv consider whether the amount of damages 
awarded by the jury was, under the evidence, ex¬ 
cessive, it is proper as bearing upon the possible 
effect upon the jury, to consider the impropriety 
of bringing into the trial of a case matter whollv 
unconnected with it, the direct tendency of which 
may well be to prejudice one of the parties, and 
the extent of which it is not always, if ever, pos¬ 
sible to measure.” 

The case of T Vagner Electric Corporation vs. Snow¬ 
den, 38 Fed. (2nd) 599, which is cited by counsel for 
the appellant 1 , was one where counsel for plaintiff, out¬ 
side of the hearing of the prospective jurors, and in 
the presence and hearing of the Court, called upon 

counsel for defendant to state whether or not anv in- 

% 

surance company was interested in the defense of the 
case, and if so, to name the company. Counsel frankly 
admitted that a given insurance company was inter¬ 
ested, and thereupon the court permitted plaintiff’s 
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I 

counsel to interrogate the jurors as to whether or not 
any of them were interested in the insurance Company 
which was a mutual company. The Court, in holding 
that the matter was in the sound discretion of the Trial 
Court, said: 

“If, as appeared in this case, the insurance com¬ 
pany was interested in the defense, it would seem 
to be proper, where good faith is shown, to permit 
inquiry as to whether any of the prospective jurors 
were interested in that company, or acquainted 
with any of its agents or employees.” 

In the instant case there was no showing that an in- 
surance company was interested in the defense, and 
hence the only reason for asking the question!was to 
convey to the jurors that in the event of a favorable 
finding for the plaintiff the amount thereof would not 
be paid bv the defendant, but bv its insurer. I 

In the case of Dixon vs. Russell, 145 N. TC. 761 
(Wis.) which was one for personal injuries, the Court 
said: 

“The first error herein is the refusal jof the 
Court to permit several of the jurors to jbe ex¬ 


amined as to their business relations or Connec¬ 
tions, if any, with the Royal Insurance Corjapany, 
or with the Casualty Company of Arjierica. 
Questions well calculated to disclose the business 
relations, if any, of the jurors with thesje two 
companies, or their local agents, were put to them 
in various forms by counsel for plaintiff and the 
objections thereto were, in each case, sustained by 
the Court. The arrav was challenged. Counsel 
did not claim upon the trial, nor is there now any 
claim or suggestion that either of the insurance 
companies were directly or indirectly connected 
with or interested in the controversy. Such being 
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the case,!the rulings were correct. Time should 
not be wasted, nor prejudice interjected into the 
case by an examination of jurors to determine 
their qualifications on a subject that is not even 
claimed to be relevant and which can not be seen 
or presumed by the court to be so.” 

In the case of Starr vs. Southern Cotton Oil Com¬ 
pany , 1G5 X. E. 587, the plaintiff was permitted to ask 
the following questions, against the objections of the 
defendant: 

“If any member of the jury is in the employ of 

or connected with anv insurance indemnity com- 

• » 

pany that insures against liability for personal 
injuries, will you please make it known ?” 


The defendant objected to the foregoing question and 
the Court overruled the objection and stated that such 
question could be asked for the purpose of obtaining 
information upon which counsel for plaintiff might 
make peremptory challenge if he desired to do so. 
The Upper Court, in awarding a new trial, said: 


“The court erred in permitting the questions 
which were asked and objected to as above stated. 
They were clearly calculated to prejudice the de¬ 
fendant and to prevent a fair and impartial trial, 
which is the first and most important object in the 
administration of justice. The law seeks to ascer¬ 
tain the truth, and upon it alone to judge the 
rights of the parties. It was entirely irrelevant 
to this controversy to inquire whether any of the 
jurors were employed by or connected with an 
insurance company, without admission of proof 
that the defendant, was indemnified bv such a 


company. The question plainly carried with it 
the suggestion that defendant was so insured, 
when there was not the slightest proof of the fact. 
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It was not only objectionable, as calculated to 
prejudice the jury by the suggestiveness of the 
question and its implication that defendant car¬ 
ried insurance of that kind and therefore the de¬ 
fendant would not have to shoulder the recovery, 
but in its stead, some unknown, and in this case, 
mythical company, which stood behind it, arid this 
without any proof to sustain the implied charge, 
but it placed the defendant before the jur}f at a 
great disadvantage, in that it may be that there 
is no such insurance, or if there is insurance, it 
mav not be of the kind that covers this risk or 
liability of defendant, or in some other resppct or 
for some other reason it may not protect defen¬ 
dant. * * * The capital vice of this kind of exam¬ 
ination if allowed is that it is based upon the sup¬ 
position, not always ill founded, that a juror is 
prone to be more just and considerate towards 
his friend or associate, or one whom he ktaows, 
and with whom he mav be thrown in daiht con- 

* , * i 

tact, and towards whom lie entertains a more 
friendly disposition, than towards a mere 
stranger. Somehow we instinctivelv lean that 
way, it is thought; whereas a jury should b<i free 
from any such influence of bias in order that| they 
may do exact justice and maintain the trutlil, and 
not be swerved by any such consideration from 
giving a fair and impartial verdict. ” 

See also the case of Robinson vs. Woolworth Com- 
pany, 80 Mont. 431, where the Court said, in passing 
upon the propriety or otherwise of the examination 
of veniremen on their voir dire as to their associa¬ 
tions or connections with insurance companies: 

“On that point (whether the question was 
proper) the authorities are divided, but the 
weight of authority and, we believe, sound reason 
are against the privilege of asking such questions. 
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A venireman’s business, occupation and connec¬ 
tions can be learned in a proper way on voir dire 
examination without bringing into the trial such 
incompetent matter as the carrying by defendant 

of indemnity insurance.” 

* 

In the case of ITT/son vs. Thurston, 83 Mont. 492, the 
Court held that it was reversible error to permit such 
a question. The Court said: 

“No liability insurance company was a party 
to the action, and the nature of the employment or 
relations of a prospective juror was far beyond 
the scope of legitimate inquiry. The actual in¬ 
ference implied by such question is that defen¬ 
dants wbre protected by liability insurance, and 
it is manifest that the sole purpose of such in¬ 
terrogation was to prejudice the jury against the 
defendants in this action whether tliev were in- 
sured in fact or not. Whether defendants were 
protected by liability insurance or not could have 
no possible bearing on the question of their per¬ 
sonal liability to respond in damages for their 
negligence in the operation of their automobile. 
The insurance company was not on trial, and the 
fact that bv insurance contract the defendants 
were protected was of no concern to the jury in a 
determination of the question as to whether the 
defendants, through their negligence, had caused 
the injury to the plaintiff.” 

See also the case of Putnam vs. Pacific Monthly 
Company (Oregon), 45 L. R. A. (X. S.) 338, where the 
Court said, in dealing with this subject: 

‘‘In our judgment, the only reasonable proposi¬ 
tion to be laid down, is that when taking testimony 

V V 

on such an issue as on any other, the scope of the 
examination is subject to the discretion of the 
Court. The Court should, as near as possible, 




15 


steer a safe course between the scylla of a i packed 
jury on the one hand and the charybdis of petti¬ 
foggery on the other. The plaintiff has tlie right 
to inquire about the interests, direct or indirect, 
of the jurors, that may affect their verdict; but 
he has no right to abuse that privilege or make it 
a stratagem by which he can prejudice the jury 
with irrelevant matter. Any defendant j has a 
right to a fair trial of the actual issues joined, un¬ 
biased by the popular prejudice against foreign 
insurance corporations needlessly injected into a 
case even by indirection, where such concerns are 
not immediatelv involved. The trial court ought 
to control the interrogatories so as to exclude the 
element in question so far as consistent with the 
administration of exact justice in the cate. If 
needful to prevent putting the insurance of the 
defendant into the case unnecessarily, the court 
would be authorized to take repressive measures, 
even to dismissing the jury and continuing the 
case for a trial de novo. It would have beeh easy 
and would have served every legitimate purpose 
in the case to ask the jurors if they had any inter¬ 
est, directly or indirectly, in the result of thjj case, 
or in the principal question involved .’ 9 1 

i 

See also Burrows vs. Likes, 180 Mo. App. 447; Mil¬ 
ler vs. Kooker, 224 X. W. (Iowa) 46; Campbell vs. 
Polk, 297 S. W. (Mo.) 719; Adams vs. Cline Ice bream 
Company, 101 W. Va. 35. In the last mentioned case, 
the Court, in passing on this question, said: 

“In the armory of the law, the privilege of 
counsel to interrogate jurors on their voir dire is 
a shield and not a dagger—a shield to protect the 
client and not a dagger to stab his opponent. 
Counsel must not mistake his weapon.” 

See Heacock vs. Arnold, 169 N. E. (Indiana case) 
89, where the Court held that unless the record con- 
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tains the entire voir dire examination of jurors the 
action of a trial court in overruling objection to ques¬ 
tions propounded to each of twelve jurors can not be 
reviewed on appeal. 

In the case of Ilowgate vs. United States , 7 App. 
D. C. 217, the court held, page 236: 


“Examination of jurors on their voir dire is 
largelv a matter resting in the sound discretion of 
the trial court, and that discretion ought not to 
be revised by an appellate tribunal unless for 
manifest and palpable error, injurious to the ap¬ 
pellant.” 


Assignment of Error No. 2. 


This assignment is concerned with the alleged error 
of the Trial Court in withdrawing a woman juror after 
the jury was sworn and accepted and opening state¬ 
ments had been made. 

In considering this assignment, it is first to be ob¬ 
served that no such question is before this Court, as 
an inspection of the record (p. 29) disclosed that no 
exception was reserved by appellant’s counsel to the 
action of the Trial Court upon which this assignment 
is based. 

The decisions of this Court have established the rule 
that an alleged error committed bv the Trial Court 
can not be reviewed on appeal unless exception to such 
ruling is reserved at the trial. 


Evans vs. Sclioomaker , 22 App. I). C. 70; 

Budd vs. U. S., 48 App. I). C. 332: 

Globe Furniture Co. rs. Gafrhj. 51 App. 1). C. 
367; 

Miller vs. V. S., 57 App. I). C. 22S. 
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See also: j 

i 

Allis vs. U. S., 155 U. S. 117; j 

Queenan vs. Oklahoma , 190 U. S. 548; 

Commonwealth vs. Smith , 266 Pa. 511; 

Princeton Coal Co. vs. Dorth (Indiana), 133 
N. E. 386. 

We also ask attention to a statement in appellant’s 
brief (p. 46) to the effect'that during the selection of 
the jury he had exhausted his peremptory challenges. 
Nothing in the record supports this statement, and we 
do not consider that this Court can give it any weight. 
But irrespective of this matter, the record ddes show 
that when counsel for defendant suggested to the Court 
that the juror in question, an unmarried woman, would 
be embarrassed in sitting with eleven men in a case, 
the testimony in which would be of the character dis¬ 
closed by the record, for which reason the Cpurt de¬ 
cided to excuse the lady in question, the Court! at that 
time stated to plaintiff’s counsel that he coijld take 
his choice between an entirely new panel, or proceed¬ 
ing with the remaining ten male jurors. Upop being 
offered this alternative, counsel for plaintiff and de¬ 
fendants agreed to proceed with the ten jurors. 

Certainly counsel for plaintiff thereby abandoned 
any objection to the withdrawal of the woman juror, 
and can not be heard to complain that a juryi volun¬ 
tarily accepted by him was not competent to h^ar the 
case. 

He fails to realize that as another juror had been 

excused for cause and with consent of counsel (r. 28) 

prior to the incident concerning the woman juror, 
* # | 
leaving only eleven in the box, the trial could not 

have proceeded with a jury of only eleven without con- 
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sent of counsel on both sides. Plaintiff's counsel could 
have refused to go to trial with this depleted jury, and 
was in a position to say that he would not proceed with 
the woman still impanelled, and the minute entry made 
part of the record shows that one Miss Gilchrest and a 
Mr. Slauson were excused, and that it was “agreed be¬ 
tween the parties hereto that the trial may proceed 
with ten jurors" (r. 20). AVe regard it as axiomatic 
that a party to litigation can not agree to something 
in open court during the progress of a trial, and there¬ 
after complain of the same thing on appeal. 

The reasons assigned by appellant's counsel in his 
brief and bill of exceptions for retention of the woman 
juror really constitute, if correct, a reason for her 
withdrawal, as he apparently desired her as a member 
of the jury in the capacity of an expert witness. It 
needs no argument to determine that, had she pos¬ 
sessed the knowledge necessary to communicate to the 
other members of the jury plaintiff's injuries and the 
effects thereof, in so doing she would have been giving 
expert evidence in the jury room instead of in Court, 
and without possibility of cross-examination or con¬ 
tradiction. But we can not conceive that merely be¬ 
cause she was a woman, she possessed this special ex¬ 
pert knowledge, and it could hardly be seriously con¬ 
tended that had the plaintiff been a man, a juror simply 
because he was of the male sex would have possessed 
sufficient knowledge as to matters essentially physio¬ 
logical and involving special medical knowledge and 
training to explain the nature of plaintiff's injuries. 

In the present case, appellant not only reserved no 
exception but refused the offer of the trial court for 
an entire new panel and agreed to proceed to trial with 
the remaining ten jurors. 
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The trial court may in the exercise of its discretion 
excuse jurors for reasons which constitute no legal 
ground of disqualification or exemption; and ::t is uni¬ 
formly held that whether a juror shall be excused is a 
matter resting within the sound discretion of the court. 
35 C. J. 307, 362. It has been held not reversible error 
to exclude a juror for an insufficient cause if afi impar¬ 
tial and unobjectionable jury is afterwards Obtained. 
35 C. J. 363; Atchison, etc. R. R. Company v. Franklin , 
23 Kan. 74. j 

In the case of Pittsburgh, Cincinnati, Chicago & St. 
Louis Ry. Co. v. Montgomery, 152 Ind. 1, the court 
said: 

“It is complained under the motion for a new 
trial that the circuit court erred in excusing on its 
own motion the juror Overholser, who it isj alleged 
was a competent juror, over appellants’ objection. 
But it is not shown that the jury which was finally 
impanelled was not a fair and impartial jury. In 
such a case, the matter is very much in the discre¬ 
tion of the trial court and no error is committed 
where no injury results from the court’s action in 
excusing the juror. Depew v. Robinson, 95 Ind. 
109 * "* *”. I 

(Italics ours) 

In the case of Horton v. United States, 15 Ap)?. D. C. 
310, this court said: 

“An accused person brought to trial acquires no 
vested right to have a particular member of the 
panel sit upon the trial of his case until, a|t least, 
lie shall have been accepted and sworn. AVliat the 
accused is entitled to is a trial by an impartial 
jury duly qualified and impaneled to sit thereon. 
That the appellant had such a jury is not jellied. 
Xo objectionable person was forced upon him, his 
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peremptory challenge was not exhausted. Assum¬ 
ing, however, that error may have been committed 
in excluding the three talesmen what legitimate 
purpose would be subserved by reversing the judg¬ 
ment and remanding the case for trial by another 
impartial jury? Thompson on Trials, Sec. 120; 
Haves v. Missouri, 120 IT. S. 68, 71; Spies v. Illi¬ 
nois, 123 U. S. 131, 168.” 

There is no allegation by appellant that the panel of 
ten jurors did not give her a fair and impartial trial. 
Her complaint lies against their final decision. She 
had an opportunity to select an entire new panel of 
twelve jurors if she had desired, but she made her elec¬ 
tion bv consenting to continue the trial with the ten re- 
maining male jurors. She was not forced to trial, but 
voluntarily elected to proceed. 

We submit that the record clearlv shows that no ex- 

* 

ception was reserved to this present objection but in 
fact appellant elected to proceed to trial with a jury 
of ten and further that she waived her objection by 
this election and that there has been no abuse of dis¬ 
cretion vested in the trial court. 

In the case of Silsby, et al. vs. Foote , 14 How. 218, at 
page 219, the Court said: 

“The first exception shows the following facts: 
After counsel for the plaintiff had given his open¬ 
ing address to the jury a juror became ill, applied 
to the Court to be discharged, and was discharged 
from the panel on account of physical inability to 
sit on the residue of the trial. Thereupon the 
Court ordered another to be drawn and sworn and 
the panel being thus full, the trial proceeded and 
the plaintiff’s counsel concluded his address. 
Plaintiff assented to this proceeding. The defen¬ 
dant objected and excepted to the order of the 
Court. We think it was not erroneous for the 
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presiding judge to treat the physical inability of 
the juror as simply creating a vacancy on the 
panel, and proceeding to fill it in the usuaj way by 
having a twelfth juror drawn and sworn. * * * 
The defendant can not be supposed to have been 
prejudiced by the failure of the twelfth juror to 
hear part of the opening argument of the plaintiff, 
no evidence having been given, and he did hot make 
known to the Court that he desired to attempt to 
exercise any right of challenge of the otheji* eleven 
jurors to which he might have been entitled if 
any cause existed when the panel had been treated 
as broken up. In such a case we think ii rested 
in the discretion of the Court whether tli|e with¬ 
drawal of a juror should be treated simply as oc¬ 
casioning a vacancy on a still existing panel, or 
as breaking up the panel altogether, and it being 
a matter of discretion, no error could be assigned 
upon it, even if there were reason to believe, what 
in this case there is not, that the discretion was 

not wiselv exercised/’ 1 

J | 

In the case of Van Darn vs. United States , Fed. 

(2nd) 235, the Court said: 

“Complaint is made because a jury having been 
selected and sworn, the respective statements of 
counsel made on Thursday, and the case adjourned 
until Monday, the Court, upon re-assembling on 
Monday, entered an order withdrawing a juror, 
making a mistrial, and proceeded to impanel a 
new jury composed of eleven of the old juroits and 
one new one. It was directed that the opening 
statements of counsel should be repeated if de¬ 
sired. The reason stated by the court was that 
one of the jurors had become ill during the recess 
and could not serve. Respondent’s counsel con¬ 
cedes that a disabling illness of the juror would 
justify this procedure, but insists that there must 
be judicial inquiry at which the respondent (jjould 
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be heard to determine the fact of such illness. * * * 
There was no error in omitting such an inquiry 
when it was not asked.’’ 


See also the case of Rabideau vs. United States , 40 
Fed. (2nd) 909, where the Court held that the order¬ 
ing of a mistrial because of juror’s disqualification is 
within the trial court’s discretion. 


Assignments of Error Nos. 3 and 6. 

Counsel tor plaintiff has treated assignments of er¬ 
ror numbers 3 and 6 together, and we will follow the 
same treatment. 

AVe believe that the third assignment of error is en¬ 
tirely without merit. Plaintiff contended that the in¬ 
juries which she claimed to have sustained in the colli¬ 
sion were the proximate cause of certain physical dis¬ 
abilities which were described bv her, and concerning 
which she introduced the testimony of physicians for 
the express purpose of showing that the conditions of 
which she complained resulted from the injuries sus¬ 
tained in the collision. It is contended in the third 

i 

assignment of error that defendant should not have 
been permitted to introduce any affirmative evidence 
tending to show that the conditions complained of were 
not the result of the collision. This amounts to saving 
that although plaintiff called expert witnesses who 
testified that in their opinion the conditions from which 
she claimed to suffer had resulted from the accident, 
defendants should have been prohibited from offering 
affirmative evidence to the contrary, and the statement 



thereof. Counsel for plaintiff seems to be of the opin¬ 
ion that if he offers evidence tending to prove that 
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plaintiff's condition resulted from a certain ciiuse, de¬ 
fendants are not at liberty to show that it resulted 
from a different cause, and this notwithstanding the 
fact that plaintiff introduced evidence tending to prove 
that before her accident she enjoyed good health and 
had none of the ills of which she complained after the 
accident (r. 33, 34, 72). And the record discloses that 
certain of plaintiff's expert witnesses failed to Support 
her contentions in this respect (r. 66, 68, 69). 

This assignment also deals with the alleged brror of 
permitting cross-examination of plaintiff's witnesses 
concerning abortion and miscarriage as the cause of 
conditions complained of by her, instead of su|ch con¬ 
ditions being due to the accident. This contention is 
equally without merit, for when a plaintiff ckjims to 
have suffered disabilities from a certain causp, it is 
always proper to inquire as to any other cause^ which 
might account for the condition. Counsel seems to be 
of opinion that because his client failed to reveal mat¬ 
ters which, if known, would throw important lighjt upon 
the cause of her condition, she must be allowed to sup¬ 
press such matters, and the jury must not be permitted 
to know anvthing about them. So far as the cross-ex- 
amination of plaintiff is concerned, the objection 
amounts to nothing, because she gave a negative an¬ 
swer to the questions to which objection was inter¬ 
posed (r. 37), and even had the question been Objec¬ 
tionable (which it was not) the mere questions, ac¬ 
companied by her negative answers, can not seriously 
be urged as prejudicial error. 

As to the cross-examination of her witnesses about 
these matters, a wide latitude is permitted in the cross- 
examination of experts, who may even be asked hypo¬ 
thetical questions embodying facts not established by 


24 


the testimony! and. of course, hypothetical questions 
embodying facts which counsel expects to show by his 
own evidence. It is always competent to cross-examine 
a witness as to facts and circumstances connected with 
matters testified to by him in chief. Philadelphia and 
Trenton R. Co. vs. Stimpson , 14 Peters 448. When a 
witness testifies in chief to facts and circumstances 
claimed to have produced physical injuries, a cross- 
examination designed to develop whether such injuries 
were produced by the causes testified to by the witness 
in chief, or by some other cause or causes, is in stric* 
accord with this rule, and we also contend that tin* 
Trial Court has a discretion concerning cross-examina¬ 
tion, which will not be reviewed on appeal except in 
cases of manifest abuse; that a wider latitude in cross- 
examination of a party to the suit is permissible, and 
that in view of all of the evidence concerning the cause 
or causes of plaintiff’s ailments, no possible harm could, 
have resulted from the allowance of the cross-examina¬ 
tion covered bv this assignment of error. 


Levy vs. Vaughan , 42 App. D. (\ 14b; Snell rs. 
U. S.. 16 App. 1). I 1 . 501; Jones on Evidence. 
Par. 389, Page 588; Wig-more on Evidence. 
Yol. 1, Sec. 684; Dunagan vs. Poiver Co.. 33 
Fed. (2nd) 876; 11 Ruling Case Lau\ page 
580; 22 C. J. 724. 


In the case of Union Trust Company vs. Wood voir 
Manufacturing Company. 63 Fed. (2nd) 602, at page 
608, the Court said: 


“This Court has laid down the rule as to cross- 
examination that it need not be confined to the 
identical details testified to in chief, but extends 
to the subject-matter.” 


25 


In Rea vs. Missouri, 17 Wallace 532, at page! 542, the 
court said: 

“But a greater latitude is undoubtedly allowable 
in the cross-examination of a party who places 
himself on the stand than in that of other wit¬ 
nesses. Still, where the cross-examination is di- 

' 

reeled to matters not inquired about in tljie prin¬ 
cipal examination, its course and extent |is very 
largely subject to the control of the couri in the 
exercise of a sound discretion; and the exercise 
of that discretion is not reviewablc on a writ oP 
error. ” 

In Cropper vs. Titanium Pigment Co., Inc., 

(2nd) 1038, the Court said: 

“Wide latitude should be allowed counsel! in the 
cross-examination of an expert witness.’ 9 j 



In Alford vs. United States, 282 U. S. 687, at page 
694, the Court said: 

“The extent of cross-examination with respect 
to an appropriate subject of inquiry is within the 
sound discretion of the trial court. It may exer¬ 
cise a reasonable judgment in determining when 
the subject is exhausted. But no obligation is im¬ 
posed on the Court, such as that suggested telow, 
to protect a witness from being discredited on 
cross-examination, short of an attempted invasion 
of his constitutional protection from self-incrim¬ 
ination, properly invoked.” 

In the case of Heard vs. United States, 255 Fed. 829, 
at page 833, the Court said: 

“But a fair and full cross-examination of a wit¬ 
ness on the subjects of his examination in cli|ef is 
the absolute right of the opposing party, a denial 
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of which is error. The scope of the proper cross- 
examination is determined by the subject-matters 
of the direct examination and not by the precise 
questions or answers relative to such matters in 
the direct examination . 99 


In the case of DeWitt vs. Shunter, 232 Fed. 443, at 
page 445, the Court said: 


“The right of cross-examination is not confined 
to tlie specific questions or details of the direct ex¬ 
amination, but extends to the subject-matter in¬ 
quired about.” 


To the same effect, see Commercial State Bank vs. 
Moore, 227 Fed. 19. 

In the case of Coca-Cola Company vs. Moore, 246 
Fed. 942, the Court said: 


“The established general rule is that the 



of cross-examination is not confined to the specific 
questions and details of the direct examination, 
but extends to the subject-matter inquired about. 
(Citing cases, including Powers vs. United States, 



examination is especially essential in cases of ex¬ 
pert or opinion testimony. Any question is proper 
that fairly tends to test the accuracy of the opin¬ 
ion of the witness or his credibility, and in asking 
it the cross-examiner is not confined by the precise 
form or contents of the question and answer in 
chief.” 


His sixth assignment is concerned with the alleged 
error of permitting the jury to see a page in the note 
book of Doctor G. Browne Miller, a witness for defen¬ 
dants, who had examined plaintiff, and who referred 
to his notes of said examination at the request of 
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plaintiff’s counsel, and testified therefrom, gnd to a 
notation therein that plaintiff had had one miscarriage 
(r. 92). | 

Counsel for defendants inquired if the jury could 
see the heading at the top of the page in the note book 
ot witness (r. 93). The witness handed the book to the 
jury, to which objection was made by plaintitfj’s coun¬ 
sel, and the Court ruled that the witness could; exhibit 
to the jury the page from which he had read !(r. 94). 
As previously stated, this reading was at the instance 
of plaintiff’s counsel. The record shows that witness 
was instructed by defendants’ counsel to exhibit the 
page of said note book devoted to plaintiff (r. 94), that 
witness exhibited same to the jury and made certain 
statements to the jury in an undertone. Counsel for 
plaintiff asked if the reporter was getting the testi¬ 
mony of witness, to which the reporter replied in the 
negative, whereupon the witness was excused and left 
the witness stand (r. 94). Plaintiff’s counsel did not 
ask to have repeated the statement made by the wit¬ 
ness in an undertone, did not seek to have the sqnie in¬ 
cluded in the stenographic report, took no action what¬ 
soever concerning such statement, and made no!objec¬ 
tion and reserved no exception in connection therewith. 
The authorities cited by us herein in our discussion of 

the second assignment of error apply with equal! force 

i 

to this assignment. | 

The greater portion of his brief concerning this 
assignment is addressed to the testimony of plaintiff 
and other witnesses as to whether she had ever had a 
miscarriage, and clearly shows that this question pre¬ 
sented an issue of fact for the jury. 

He has cited certain cases, the purport of which is 
that the testimony of a party to the suit can nbt be 
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impeached by showing contradictory or inconsistent 
statements on cross-examination of a witness called on 
behalf of such party, but must be shown by calling the 
witness on behalf of the adverse party. Obviously 
these authorities are foreign to the question presented 
by the record. Counsel for defendants did not develop 
or seek to develop this matter on cross-examination of 
a witness called by plaintiff. On the contrary, it was 
developed by counsel for plaintiff on cross-examina¬ 
tion of a witness called for defendants, and he can no: 
be heard to 1 complain of that which he brought about 
himself. 

So far as the exhibition to the jury of the page in 
the note book from which the witness had been read¬ 
ing at the instance of plaintiff’s counsel is concerned, 

if the entries were consistent with the testimony of the 

* 

witness, they were harmless, while if they were incon- 

sistent, they could only be harmful to the defendants’ 
• » 

case. Plaintiff’s counsel did not ask to see the entries, 
nor even seek to ascertain what the witness had said 
in an undertone, and a claim of prejudicial error under 
such circumstances can hardly be seriously urged. 

Assignments of Error Nos. 4 and 5. 

The fourth and fifth assignments deal with alleged 
error in rejecting documentary evidence tending to 
prove legal responsibility of all of the defendants for 
plaintiff’s alleged injuries, and because of the action 
of the Court in directing a verdict for all defendants 
except Chestnut Farms Dairy, Inc. 

As counsel for plaintiff bases this contention upon 
the proposition that all of the defendants were one 
and the same, it is difficult for us to understand why 
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he contends it was error not to leave four defendants 
in this case. If, in fact, there was only one defendant, 
he should have sued that one defendant and omitted 
the others. 

The contention that this question was settle^. upon 
demurrer is without merit, as the ruling on the de¬ 
murrer was made upon the pleadings, while the! ruling 
complained of in this assignment was made upon the 
conclusion of the evidence. It is one thing to set out 
in a pleading that four defendants because of certain 
alleged negligent acts committed by the employees of 
those defendants, caused an injury to plaintiijf, and 
quite another thing to uphold liability as to al|l four 
of such defendants by evidence, especially when the 
contention of counsel upon the evidence is not tljiat all 
four defendants were responsible for the accideht, but 
that all four constitute a single defendant, although he 
has sued them as separate and distinct defendants. 

But regardless of this, the verdict of the jury deter¬ 
mining no liability at all renders the question of the 
number of defendants wholly immaterial. The) evi¬ 
dence shows that the single defendant retained ijn the 
case was operating, through its employee, the horse 
and wagon involved in the collision, and if this defen¬ 
dant was not liable, as determined by the verdict, by 
no conceivable stretch of the imagination could any of 
the other defendants have been liable under the 1 , evi¬ 
dence as disclosed by the record. 

Assignment of Error No. 7. 

I 

I 

The seventh assignment of error is because of] the 
alleged failure of the Trial Judge to instruct the jury 
as requested by plaintiff’s attorney. 
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It should be sufficient to dispose of this assignment 
to call attention to the fact that there is no exception 
in the record with reference thereto. The record dis¬ 
closes (r. Ill) that upon the conclusion of the genera! 
charge, plaintiff's counsel, in reply to a question by 

the Court as to whether anvthing had been overlooked 
• • 

in the charge, stated to the Court, “Your Honor failed 
to touch upon latent injuries which might have been 
aggravated by this blow", to which the Court replied, 
“I did that". Plaintiff's counsel did not pursue the 
matter, and reserved no exception to the charge upon 
this or any other ground. Again our citation of au¬ 
thorities in discussing Assignment of Error Xo. *2 is 
conclusive that the alleged error presented by Assign¬ 
ment Xo. 7 is not before this Court. 

In his general charge, the Court instructed the jury 
that they should fairly and reasonably compensate 
plaintiff for the injuries which she suffered which re¬ 
sulted from this accident: that the burden was upon 
plaintiff to show what injuries resulted from the acci¬ 
dent; that Hie was entitled only to such damages as 
were caused by this particular injury, and if her con¬ 
dition was entirely apart therefrom—the result of a 
previous condition—the result of causes independent 
from this negligent act of defendant, the jury should 
take that into consideration, and allow only such dam¬ 
ages as actually resulted from this particular injury. 

This substantially instructed the jury as requested 
by counsel for plaintiff, and would have rendered any 
exception reserved by him because of alleged failure 
to instruct substantially as requested, of no value; but 
in view of the fact that he reserved no exception upon 
this point, and none whatever to the charge as given, 
we submit that there is nothing proper to be considered 
bv this Court under this assignment of error. 
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Assignment of Error No. 8. I 

In his eighth assignment of error, counsel cojmplains 
of the action of the Court in stating to the jury that it 
appeared to the Court that they should be able ^o agree 
upon a verdict, and that they should listen to the dis¬ 
cussion of tlie evidence to see if they could nc^t reach 
a conclusion and dispose of the case, which had been 
expensive to the litigants and would involve further 
expense if it had to be retried. At the same tijne, the 
Court said, ‘ 4 None of you should return a verdict 
against your conscientious views”, and, “I think if 
you can conscientiously get together you should <|o so.” 
This occurred after the original submission of tlVe case 
to the jury, and when they had been brought back into 
the Court, and in response to a question by the jCourt, 
the jury foreman stated that they had not been able 
to reach a verdict (r. 111-112). 

Again the record discloses that no objection was 
made to the remarks of the Court to the jury, nc^r was 
any exception noted or allowed. For this reason, we 
contend that there is nothing before this Court under 
this assignment of error. But if exception hadj been 
noted, the remarks of the Court would have been 
proper, as they were within the letter and spirit of the 
charge approved by the Supreme Court of the Ujnited 
States in Allen vs. United States , 164 U. S. 492. 

The cases cited in appellant’s brief and holding that 
it is improper for a Trial Judge to ask a jury which 
has not reached a verdict in what proportion they are 
divided have nothing to do with the questions pre¬ 
sented in this Court under the eighth assignment of 
error, because no such question was propounded tb the 
jury in the case at bar. And the citations of the (Sali- 
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fornia, New York and Indiana decisions also reveal a 
state of facts widely at variance with those disclosed 
by the record herein. 

Surely, if the charge in the Alien case was proper in 
a criminal proceeding, as determined by the Supreme 
Court of the United States, a similar charge is unob¬ 
jectionable in a civil action; and whether objectionable 
or not, the absence of an exception makes this matter 
improper to be reviewed on appeal. 

Assignment of Error No. 9. 

The ninth assignment of error, which is addressed 
to the refusal of a new trial and the entry of judgment 
for defendants, appears to be an omnibus assignment, 
predicated upon the other alleged errors specifically 
assigned and hereinbefore discussed. The refusal to 
grant a new trial is not reviewablc on appeal, except 
under extraordinarv circumstances not shown to exist 
bv the record herein, Fairrnount (Hass Works rs. Cut 
Fork Coed Company . 287 U. 8. 474. Unless the Trial 
Court committed error reviewable by this Court under 
one or more of the assignments of error contained in 
the record, the entry of judgment necessarily followed 
as a matter of course. For these reasons we contend 
that this ninth assignment has been disposed of by the 
arguments and authorities submitted in this brief con- 
cerning the previous assignments of error. 

AYe respectfully but earnestly contend that an exam¬ 
ination and analysis of such of the assignments of 
error as were duly preserved by exception for review 

bv this Court will disclose that the trial below was 

•> 

fairly and impartially conducted; that the verdict oi 
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the jury was based upon conflicting testimony as to 
every material element of plaintiff’s claim, and that 
the record discloses no error which would justify a 
reversal. 

Respectfully submitted, 

i 

Roger J. Whiteford, 

Frank H. Myers, 

Attorneys for appellees. 



